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WOLE'SON, J.S5.C.

I. INTRODUCTION

Following the decision of the New Jersey Supreme Court in

In re Adoption of N.J.A.C. 5:96 & 5:97 by the N.J. Council on

Affordable Housing, 221 N.J. 1 (2015}, (hereinafter “Mount

Laurel IV”), the adjudication of a municipality’s cbligation to
create, through its land use regulations, a realistic
opportunity for producing its fair share of the region’s need
for affordable housing, was removed from the Council on
Affordable Housing (“COAH”) and returned to the Judiciary.

Accordingly, each of the designated Mount Laurel trial judges

was tasked with determining in a given case, whether the
particular municipality’s housing element and fair share plan

complied with the requirements of Mount Laurel.!

Recognizing that some municipalitieé had embraced the prior
COAH processes in good faith, but were stymied by that agency’s
inability to function, the Supreme Court set forth procedures by
which municipalities that either received substantive

certification from CCAH, or had filed resolutions of

! S8ee Southern Burlington County NAACP v. Twp. of Mount Laurel,
67 N.J. 1 (1972) (hereinafter “Mount Laurel I”); Southern
Burlington County NAACP v. Twp. of Mount Laurel, 92 N.J. 158
(1983) (hereinafter “Mount Laurel II”); see also Hills Dev. Co.
v. Bernards, 103 N.J. 1 (1986) (hereinafter “Mount Laurel III”).
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participation prior to the judicial invalidation of the COAH's
third round methodology, could seek a judicial declaration that
their respective land use regulations satisfied the
constitutional imperative. In so doing, the Court afforded
those towns a reasonable opportunity to demonstrate
constitutional compliance withcut the specter of a “builder’s
remedy” action hanging over them like a “sword of Damccles.”

See e.g., Mount Laurel IV, supra, 221 N.J. at 3, b-6, 23-24.

The clear intent of the Supreme Court was to develop a
process that tracked, inscfar as practical, the Fair Housing
Act, N.J.3.A. 52:27D-301(2) to -329, {(“FHA” or the “Act”), so as
to “facilitate a return to a system of coordinated
administrative and court actions”, but it added a cautionary

note that it did not intend the courts to become a “replacement

agency for COAH”. Mount Laurel IV, supra, 221 N.J. at 29.
Instead, the Court identified specific guidelines, summarized
below, which it gleaned from judicially approved COAH practices,

to assist the various Mount Laurel judges in their tasks:

(1} Previous methodologiles employved in the First and Second
Round Rules should be used to establish present and prospective
statewide and reascnable affordable housing nsed. .The parties
should demonstrate to the court cemputations of housing need and

municipal obligations based on those methodologies;



(2) Many aspects of the two earlier versions of Third Round
Rules were found valid by the Appellate Courts. In upholding
those rules, those courts highlighted COARH’s discretion in the
rule-making process. Judges may “confidently use” similar
discretion when assessing a town’s plan, 1f persuaded that the
techniques proposed by a town, would promote for that
municipality and regicn, the constitutiocnal goal of creating a
realistic opportunity for producing its fair share cf the
present and prospective need for low and moderate income

housing;

(3) Pricor round (pre 2015) obligations were preserved and
are not to be ignored or eradicated. As such, municipalities
must fulfill those okligaticns, and that pricr unmet need is to

be used as the starting point for the court’s determination cof a

municipality’s fair share responsibility. Mount Laurel IV,

supra, 221 N.J. at 30; see also In re Adoption of Hous. Element,

444 N.J. Super. 163, 173 (Law Div. 2015) (hereinafter “In re

Monroe”} (any interpretation of FHA and COAH regulations that
ignores the prior round unmet need would be contrary to the
Constitution and the Legislature’s coverarching intent to produce

affordable hecusing).

(4) A list of “approved actions”, drawn from earlier

Appellate Division decisions may be “confidently” used and



relied upcon by the Mount Laurel designated judges in

adjudicating the constitutionality of a town’s housing element

and fair share plan; and

(5) “[Fllexibility” should be used, as needed,'to “secure,
whenever possible prompt voluntary compliance from
municipalities”, but judges should “avoid sanctioning any
expressly disapproved practices from COAH's invalidated Third

Round Rules.” Mount Laurel IV, supra, 221 N.J. at 33.

In response to the Supreme Court’s invitation in Mount

Laurel IV, supra, the Township of South Brunswick (the

“Township” or “Scuth Brunswick”) filed this declaratory action
onn July 1, 2015, seeking an affirmative deciaration that its
housing element and fair share plan created a realistic
opportunity for producing its fair share of the region’s need

for low and moderate affordable housing.?

II. BACKGROUND AND PROCEDURAL HISTORY

In fulfilling my responsibility to adjudicate the

Township”s constitutional compliance, I appointed (without

2 Several other declaratory actions are pending in Middlesex
County, but they all have settled “in principle”, and are
currently participating in various stages of “Fairness
Hearings”, & necessary prerequisite to obtaining their
respective Judgments of Compliance. See Bast/West Venture v.
Borough of Fort Lee, 286 N.J. Super. 311 (App. Div. 1996);
Morris County Fair Hous. Council v. Booton Township, 197 N.J.
Super. 359 (Law Div. 1984).




oppesition from any party) Ms. Christine A. Cofone-Nazzaro, a
licensed professional planner and holder of a Masters Degree
from the Edward J. Bloustein School ¢f Planning and Public
Policy at Rutgers University, with substantial public and
private sector experience in complex land use, affordable
housing and litigation matters, to serve as & Special Master in
this litigaticn (the “Special Master”), empowering her to
function both as a liaison between the parties during the
conclilation and mediation preocesses, and also to provide the
Court with independent insights on the substantive components of

Township’s hecusing element and fair share plan. See Mount Laurel

1V, supra, 221 N.J. at 23-24; see Mount Laurel II, supra, 922

N.J. at 283 (special masters tc be “liberally used” to provide
expertise and assistance to the parties as “a negotiator, a

mediator, and a catalyst”).

To adjudicate the constitutionality of the Township’s
propesed land use regulations, three foundational issues nesded

to be addressed:

First: whether Fair Share Housing Center (“FSHC”), an

entity dedicated to protecting the constitutional rights of low
and moderate income persons, would be permitted to intervene.
Giliven the Supreme Court’s conclusion that FHSC should be treated

as an interested party, see Mount Laurel 1V, supra, 221 N.J. at
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26, 28, and was specifically entitled to notice of all
applications for declaratory relief, id. at 29, (all initial and

succeeding applications for declaratory relief in Mount Laurel

matters “will be on notice to Fair Share Housing Center”), its

intervention was permitted;

Second: whether private sector intervenors (e.qg.
builders/developers) would be permitted to intervene and, if so,
the extent of their participation. 1In this regard, because the
Supreme Court was unequivecal in its mandate that all
declaratory judgment actions were to be brought on notice to
interested parties, with an opportunity for them to be heard,

Mount Laurel TV, supra, 221 N.J. at 35, and since I could

discern no legitimate basis upon which to deny interested
parties the cpportunity to intervene,?® their intervention was

permitted as well, although their participation was limited to

addressing whether the Township had satisfied its constitutional
obligations. As such, any claims that a “better” and/or “more

suitable” site (owned or controlled by an intervenor) was, or

3 The following entities were permitted tc intervene as well:
AvalonBay Communities, Inc. (“Avalon Bay”), Richardson Fresh
Ponds, LLC (“Richardson Fresh Ponds”) and Princeton Orchards
Associates, LLC {(“Princeton Crchards”), South Brunswick Center,
LLC (“Socuth Brunswick Center”), Windsor Associates (“Windsor”)
and Stanton Girard, LLC (“Stanton Girard”).
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may be more suitable, was specifically excluded from

consideration;

Third: whether South Brunswick, as a “participating”

municipality, was entitled to interim immunity from exclusionary
zoning/builders’ remedy actions while its land use regulations
were being evaluated by the Court. As directed by the Supreme
Court, municipalities that enjoyed “participating” status were
entitled to reguest an initial five-month period of immunity for
submitting a hcusing element and failr share plan, during which

time exclusionary zening actions seeking builder’s remedy were
Y g Y

precluded. See Mount Laurel IV, supra, 221 N.J. at 27-28. 1In
determining whether to grant immunity, I was directed to
“evaluate the exlent of the obligation and the steps, if any,
taken toward compliance with that obligation,” including such
relevant factors as “whether a housing element has been adopted,

any activity that has cccurred in the town affecting need, and

progress in satisfying past obligations.” Id. at 28

Based upon my preliminary review of the parties’ written
submissions, as well as a positive recommendation from the
Special Master, I determined that South Brunswick had
demonstrated sufficient good faith in satisfying its
constitutional obligations to justify awarding it an initial 5

month pericd of immunity, during which time it was to continue

iz



its efforts to prepare and adopt a constitutionally compliant

housing element and fair share plan.

Thereafter, regular case management conferences (“CMCZ”)
were conducted in order to encourage an open dizlogue between
the parties, the Special Master and the Court, and to ensure
that the Township’s plans were properly progressing. In October
2015, I directed South Brunswick to submit a “Summary of Plan
for Total Fair Share Obligation,” requiring the Township to
complete a prepared form which identifiedrand calculated: (1) the
Township’s remaining rehabilitation share {(if any); (2} its
prior round cbligation (or, surplus); and (3) its Third Round

obligaticn. The Township complied.

In November 2015, the parties returned to court, at which
time a revised iteration of the Township’s fair share plan was
reviewed and discussed. Although “slight” incremental
improvements had been made, neither the Special Master nor I
were satisfied with the “revised” plan because it still relied
too heavily on 100% affordable projects, proposed insufficient
new inclusiocnary developments and included too many “senior”
units. Accordingly, I directed the Township to “meet and
confer” with the Special Master and all interested parties, and
to submit to them an amended proposal which addressed these

deficiencies. TIn order to facilitate these revisions, I

13



extended the Township’s immunity from builder remedy suits for
an additional ¢ weeks until January 13, 2016, the date of the

next CMC.

Notwithstanding this additional time, the Township’s plan
showed little or no improvement. Many of the plan’s component
parts continued to rely on projects that were unrealistic or
impractical. Others, however, were facially inconsistent with,
or squarely contrary to valid COAH regulations and/or judicial
precedent, an approach to compliance that was more suggestive of

bad faith than c¢f good faith.

For example, despite warhings and specific criticism from
the Special Master, the Township continued its excessive
reliance oﬁ municipally sponsored 100% affordable housing
projects. Because these developments face fierce competition
for a ilimited supply of 4% government tax credits, such
develcpments are highly speculative, and even under the best of
circumstances, could not realistically yield 3 or 4 projects in

a single tTown within the compliance period.

Nonetheless, and notwithstanding the reservations of the
Special Master and the objections of the intervenors, I
extended, once again, the Township’s immunity tc February 19,
2015, But in deing so, I directed the Township to “show cause”

on that date why I shculd not conclude that the Township was
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“determined to be non-compliant”. See Mount Laurel IV, supra,

221 N.J. at 33 (where “prompt voluntary compliance” cannot be
accomplished with gecod faith effort and reasonable speed, the
court may conclude that the town is “determined to be non-

compliant” and revoke its immunity); and see id. at 26

(designated Mount Laurel judges entrusted “to assiducusly assess

whether immunity, once granted, should be withdrawn if a

particular town abuses the process”); see alsc id. at 33,35-36.

On the return date of the order to show cause, however,
its plan was still woefully deficient. 1Initially, the Township
insisted tﬁat it could not provide a compliant plan because it
did not know its actual fair-share cbligation. The arqument is
unavailing. The Township’s plan was not deficient merely
because it did not provide for a specific number of affordable
units. Instead, its plan was deficient because its component
parts were unrealistic, illusory and contrary to COAE
regulations and judicial precedents, and as such, did not
realistically address even the Fair Share number originaliy
calculated by its own expert consultant.

For example, its housing element and fair share plan
continued to rely upon multiple 100% affordable housing
projects, requiring it to compete with every other New Jersey
municipality for the limited number of tax credits available

(through the U.S. Department of Housing and Urban Development
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("HUD”} Low-Inccme Housing Tax Credit program). And, while it
ris certainly possible that Scuth Brunswick could secure tax
credits for one (or possibly even th) of these projects, it
seemed disingenuous to proffer a plan that assumes that it would
successfully compete for and obtain sufficient credits te make
those projects viable and realistic.
Next, despite an oversupply of senior citizen housing in

New Jersey generally, see N.J.S.A. 45:22R-46.3(e}, (h) (age-

restricted housing merket is over-supplied), South Brunswick’s
plan included excessive reliance on age-restricted units, in
direct wviclation of the 25% limitation embodied in N.J.A.C.

5:93-5.14.

Tellingly, even after I denied the Township’s request for a
waiver of the 25% cap, the Township continued to pursue a plan
that viclated the 25% cap on age-restricted units. See In re

Adoption of N.J.A.C. 5:94 & 5:95, 390 N.J. Super. 1, 75 (App.“

Div. 2007) {(declaring the “expansion of the age-restricted cap
from twenty-five percent to fifty percent in N.J.A.C. 5:94-4_.19”
to be invalid, and that “the prior age-restricted cap ¢f twenty-
five percent should remain in place pending further agency
action”).

Similarly inappropriate was the Township’s rather
remarkable attempt to propose an inclusionary development that

was not comprised of traditional, multi-family units, but

16



rather, included only agémrestricted single family, detached
hemes. Even more astonishing was the Township’s insistence on a
thirty-three percent (33%) set aside for low and moderate income
units, instead of the 15-20% sct-asides typically sanctioned and
traditionally accepted by both CCOAH and the courts.

Equally problematic was a separate inclusionary development
which was limited to a gross density of only 2.8 units per acre.
Given the internal subsidies needed to justify the economics of
inclusionary developments generally, and the minimum densities
typically demanded and approved by COAH and the courts (six or
more units/acre), this proposal too, was, at best, ill-conceived
and at worst, suggestive of bhad faith.

Regrettakly, in light of these and other deficlencies and
the Township’s concomitant refusal to remédy and/cr remove the
plan’s cbvious flaws, I was constrained to conclude that Scuth
Brunswick was not proceeding in.good faith, and was “determined

to be non-compliant”. See Mount Laurel IV, supra, 221 N.J. at

72-T73. Despite a span of seven months, and several extensions
of its immunity, South Brunswick’s progress had been “minuscule”
at best. Its insistence in relying upon, and including in its
plan, mechanisms that were demonstrably inadeguate, impractical

and legally invalid, was, within the framework of Mount Laurel

IV, supra, entirely unacceptable.
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Based on those findings South Brunswick’s immunity from
exclusionary zoning/builders remedy actiong was revoked. See

Mount Laurel IV, supra, 221 N.J. at 26, 33, 35-36 (while the

goal is “to secure, whenever possible, prompt voluntary
compliance’”, 1f that goal cannot ke accomplished, with good
faith effort and reasonable speed, and the town “abuses the
process” then “immunity, once granted, should be withdrawn”, and
exclusionary zoning actions seeking a builder’s remedy,
permitted to proceed).

However, even after the Township’s consistent and willful
pattern of recalcitrance; I afforded 1t one final opportunity to
veluntarily comply (despite the parties’ vociferous cbjections),
by “staying” the effective date of my order until April 15,
2016, giving the Township an additional 2 months to demcnstrate
its good faith, which it could accomplish by:

(1) revising its plan to comply with valid CCAH regulations; (2)
reducing its reliance on 100% affordable tax credit projects:
and (3) including in its plan, legitimate, multi-family
inclusionary.developments with traditionélly acceptable
densities and set-asides.

In an effort to further facilitate the Township’s
compliance, I extended, sua sponte, the “stay” of my order
revoking immunity until May 2, 2016, the scheduled trial date.

Regrettably, that accommodation, too, proved unavailing and,

18



consistent with its own terms, the stay ultimately expired. 1In
response to its loss of immunity, South Brunswick requested a
stay of the trial, and a reinstatement (and extension} of its
immunity protection until an interlocutory appeal was decided.
That applicaticn was denied. Thereafter, the Township sought
leave to file an emergent appeal with the Appellate Division, to
obtain “[a] 3tay of all proceedings in the Law Division until
such time as the Appellate Division considers and disposes of
all issues raised on the pending appeal.... If a stay is
granted, the Township alsc seeks an order continuing its
temporary immunity from builder’s remedy lawsuits.” That
request for emergent relief was denied by the Appellate Divisicn
on May 2, 2016, removing any impediment to the trial, the merits
of which are addressed below.

III. THE MERITS OF THE TOWNSHIP'’S DECLARATORY JUDGMENT ACTION

With the consent of the parties, the trial was bifurcated
into two discrete phases: (1) a determination of the proper
methodelogy to be used in calculating South Brunswick’s fair
share obligation, and in conjunction therewith, a calculation of
the Township’s acéual fair share number; and, (2) how to best
achieve a cecnstitutionally compliant housing element and fair
share plan, in light of the Township having lost its immunity
from builder remedy lawsuits due to its “abuse” of the process

and its persistent reliance on mechanisms that were demonstrably
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impractical and contrary to COAH regulaticns and judicial
precedent.
The trial of the first phase spanned eight days, during

which the parties addressed the appropriate methodology tc be

followed in calculating South Brunswick’s fair share obligation.

At the conclusion of the testimony, I reserved decision and
requested written summations and proposed findings of fact and
conclusions of law to assist in crafting a fair share
methodclogy that was beth faithful to and followed, to the
extent practical, those methcdolegies and guiding principles
previously adopted by COAH, and sanctioned by the Supreme Couft,

among which include:

(1) Since pricor round obligaticns are not eradicated,
“prior unfulfilled housing obligations should be
the starting point for a determination of a
municipality’s fair share responsibility.”

(2) While reallocation of excess present need is not
required, it is also not prohibited.

(3} A municipality may claim bonus credits to satisfy
its affordable housing obligation, including, but
not limited to, construction credits, N.J.A.C.
5:94-4.16{a), and credits for units to be
occcupied by very low income persons, N.J.A.C.
5:94-4 .22,

(4) In addition, a municipality may also be awarded
1.33 units of credit for “Smart Growth” (units
located near a transit hub) and “Redevelopment”
bonus (units located in a redevelopment or
rehabilitation zone).

{5) Cost-burdened poor may be excluded from the
present or rehabilitation share calculation.

{6) Since the United States Census data has changed,
in order to identify substandard housing, courts
may use the three indicators adopted by COAH in

20



the Third Round Rules, not the seven indicators
used in previous rounds.

Mount Laurel IV, supra, 221 N.J. at 30-33.

To the extent that data sources relied on by COAH were no
longer available, the designated trial courts were directed to
use “reliable” substitute data, while making as few
“assumptions” as possible, in order to achieve a reasonable
methodology that is not result oriented, but rather is designed
tc achievelactual construction of low and moderate income
housing units. In doing so, Judge Serpentelli’s opinion in AMG

Realty Co. v. Twp. of Warren, 207 N.J. Super. 388 (Law Div.

1984), is instructive:

The pivotal guestion is not whether the numbers are
too high or low, but whether the methodology that
produces the numbers i1s reasonable. Any reasoconable
methodolegy must have as its keystone three
ingredients: reliable data, as few assumptions as
possible, and an internal system of checks and
balances. Rellable data refers to the best source
available for the information needed and the rejection
of data which is suspect. The need to make as few
assumptions as possible refers to the desirability of
avelding subjectivity and avoiding any data which
reguires excessive mathematical extrapolation. An
internal system of checks and balances refers to the
effort to include all important concepts while not
allowing any concept toc have a disproporticnate
impact.

Id. at 453; see Toll Bros. v. Twp. of W. Windsor, 173 N.J. 502,

577 (2002).
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Based on my evaluation of the credibility and
persuasiveness of the competing experts, and the entirety of the
evidence comprising the record, I have, for reasons which
follow, adopted and embraced a fair share methodology that I
believe is faithful to the Supreme Court’s clear and unequivocal
mandate.. Consistent with that methodclogy, South Brunswick’s
pre-credited and uncapped fair share of the region’s
“prospective” need obligation is 1,533 units, a “gross” figure
that will likely be adjusted downward based on a number of COAH
approved regulations and devices, including: (1) the Township’s
entitlement to credits (including bonus credits) which shall be
addressed in the manner authorized by COAH and upheld by the

Supreme Court in Mount Laurel IV, supra, 221 N.J. at 31-32, and

by the Appellate Division in In re Application of Township of

Jackson, 350 N.J. Super, 369, 374~77; and (2) the applicability
of regulatory fcaps", {(a) limiting a municipality’s fair share
te 1000 units for any given 10 year compliance cycle, see
N.J.S.A. 52:27D-307(e); and/or (b) limiting a municipality’s
fair share obligation‘to no mere than 20% of the total housing

stock of the municipality, see N.J.A.C. 5:93-2.16. The specific

eligibility for, and application of these adjustments, as well
as whether any phasing-in of low and moderate income units is
warranted so as to avoid.a “radical transformation”, will be

addressed as part of the compliance phase of this trial.
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A, Experts

The formulation of an accepted methodology for calculating
a municipality’s affordable housing obligation is, for all
intents and purposes, an exercise that requires me to draw upon
the expertise of various experts who, in this case, offered a
wide range of backgrounds and experiences in relevant areas
including: planning, zoning, affordable housing, CCAH
regulations, eccnomic modeling as well as population and
household projections. In this regard, the parties’ four
experts offered their detailed expert opinions cn the
appropriate components and extrapolations neceded to craft a
methedology which adheres, as closely as possible, to the

directive of the Supreme Court in Mount Laurel IV, supra. Their

backgrounds, experiences, and qualifications are briefly

summarized below.

1. Dr. Peter Angelides — Offered by the Township of Scuth
Brunswick '

A University of Pennsylvania graduate in Urban Studies,
with Masters degrees in City Planning, Dr. Angelides earned his
Ph.D. in Economics, with a concentration in the fields of
Industrial Crganization and Financial Economics, from the
University of Minnesota. His background included significant
exXperience in economic modeling and providing econcomic,

financial and strategic advice to both private and public
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entities on economic development, transportation, real estate

and public policy.

While he briefly assisted COAH in preparing a porticn of
the second iteration of the Third Round Rules, he testified that
he did “not get into great depth on Round 1 and Round 2 prior to

(4

this case,” and that he was unfamiliar with the mechanisms of
compliance used by municipalities to achieve their fair share of
the region’s need for affordable housing. Because he “could not

recall” whether he had actually read any cof the foundatiocnal

decisions that formed the bases of the Mount Laurel doctrine,

had never participated as a consultant or served as an expert in

Mount Taurel litigation, and had never published any scholarly

articles on the Mount Laurel doctrine, FSHC objected to his

being permitted to opine on Mount Laurel issues — especially as

to the appropriate methodologies for calculating statewide and

regional need. That objection was overruled.

2. Dr. David Kinsey - Offered by FSHC.

A Princeton University graduate with a Masters in Public
Affairs and Urban Planning, a Ph.D. in Public and Internaticnal
Affairs, and a licensed professional planner in the State of New
Jersey, Dr. Kinsey’s work experience included being the Director
of the Division of Coastal Resources at the New Jersey

Department of Environmental Protection (“DEP”) where he was
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tasked with addressing affordable housing issues as part of his
oversight responsibilities under CAFRA (Coastal Area Facility
Review Act). His work in the private sector as a planning
consultant specifically included formulating methodologies,
compllance mechanisms, and drafting fair share plans for
municipalities, and advising private develcpers and public
interest entities on affordable housing issues. Following a fwo
hour voir dire of his credentials, the Township objected to his
being offered as an expert, but, as with Dr. Angelides, this

objection was overruled as well.

3.Mr. Art Bernard - Offered by Richardson Fresh Ponds and
Princeton Orchard Associates.

Holder of a Masters of City and Regional Planning from
Rutgers University, and a licensed professional planner in the
State of New Jersey, Mr. Bernard’s work experience included a
stint as Deputy Director, and later as Executive Director of
COAH, where he participated in the development, drafting and
implementation of the First and Second Round Rules. After
leaving COAH (in 1994) Mr. Bernard served as & planning and
affordable housing consultant to twenty-four municipalities,
served as a court appointed special master on five occasions,
and has Consuited for private developer clients as well. His
qualifications were accepted, and he too, was permitted to offer

opinicn testimeny on affordable housing and fair share issues as
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well as the genesis and evolution of COAH’s First and Second

Round Rules.

4. Mr. Daniel McCue - Offered by FSHC.

Mr. McCue earned his degree from Williams College
(mathematics), and later obtained a Master’s in Urban Planning
from the Harvard University Graduate Scheol of Design, with a
coﬁcentration in housing. He currently serves as a senior
research associate at the Harvard University Joint Center for
Housing Studies, publisher of the “State of the Nation’s
Housing” repocrt, a naticnally recognized publication which
includes demographic analyses of housing, headship rates and
household projections, with the latter two subjects being
primarily authored by Mr. McCue. He too, was accepted as an
expert in housing demography, househcld formations, and headship

rates.

B. The Component Parts of the Fair Share Methodology

The Township’s affordable housing obligation is comprised
cf three primary components: (1) unmet need, if any, from the
prior round;? (2) present need; and (3) Third Round prospective

need from July 1, 2015 te June 30, 2025. Each component, along

4 Based on the proofs and documentation submitted, I am satisfied
that the Township fully satisfied its pricr round obligation of
841 units, and as such, no further discussion is required.
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with its corresponding steps, will be separately addressed

below,

1. Present Need

While the FHA does not explicitly define present need, COARH
has consistently defined it as the existing number of deficient

housing units within a municipality. See N.J.A.C. 5:92-1.3

(First Round); N.J.A.C. 5:93-1.3 (Second Round). To calculate
present need, the first step is to identify the surrogate
measures of deficiencies. In its prior round rules, CCAH used
seven surrogates from the U.S. Census Bureau to measure
deficient housing.. However, since the Census Bureau no longer
publishes that dataset, other surrogates were required to be
used. In accordance with the Third Round Rules, both Drs.
Kinsey and Angelides utilized the following three surrogates:
(1) housing that is over fifty vyears old and overcrowded; (2)

lacks complete plumbing; or (3) lacks a complete kitchen.

Because there may be an overlap between units that were
deficient in more than one of the surrcgates, those units with
multiple deficiencies needed to be identified and accounted for
in order to arrive at an estimate of all unigque deficient units
in the State. Both Drs. Kinsey and Angelides estimated the
amount of deficient units that were occupied by low and moderate

income household by county, in order to calculate present need.
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However, while Dr. Kinsey adhered strictly to both prior round
methodologies and used COAH’s published income limits, Dr.
Angelides devised his own approach to arrive at the percentage
of low and moderate income households. Not only does this
approach differ from that utilized by COAH, but the income
limits he used were inconsistent with the Uniform Housing

Affordability Controls (“UHACY), see N.J.A.C. 5:80-26.1 to -

26.26, adopted by the New Jersey Housing and Mortgage Finance

Agency (“HMFA”) .5

In additicon to this significant departure from COAH's
published income limits, Dr. Angelides was also forced to
concede that he used “inccmpatible datasets,” which necessarily

corrupted his present need calculation:

MR, GORDON: Those income thresholds are based on the
2014 data, correct, Dr. Angelides?

DR. ANGELIDES: Yes.
MR. GORDON: S¢, this is an error, correct?
[PAUSE IN PROCEEDING]

DR. ANGELIDES: If I am remembering correctly, that’s -
- that’s what we did. It is a mismatch between the
income limit data, and then the income limit period,
the data period that we’re doing. Sc —— and I711 have
to refresh myself to see whether we adiusted the
limites bkack to 2011. I can’t recall at this time
whether we did or not.

5 Dr. Angelides’ proprietary definition of low and moderate
income persons is also inconsistent with the UHAC regulations
and COAH income limit grid, a matter more fully addressed in the
section on prospective need, infra, at p. 34.
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MR. GCRDCN: But if -- if you didn't, it would be an
error, correct?

DR. ANGELIDES: Probably. If we didn’t check tc¢ see
what the effect is, but yeah.

MR, GORDON: And why would it be an error?

DR, ANGELIDES: Well, we were tryving to use data that
was compatible,

MR. GORDON: So, data --

DR. ANGELIDES: But T -- I -- now that you brought my
attention to it, we’ll look inte it.

MR. GORDON: Gk, so based on what you know -- if -- 1if
that -- move on to the next line please. If that’s, in

fact, an error, would that change the calculation in
the right most column of that slide?

DR, ANGELIDES: Potentially. Yes.

MR. GORDCON: Weuld it change Scouth Brunswick’s present
need?

DR. ANGELIDES: The same answer.
THE CCURT: Yes, it would?

DR. ANGELIDFES: It could, yes. I —-- I don't know until
I do the math how much -- whether it would change cor
not, but it could certainly.

MR. GORDON: So, at this point, you can’t necessarily
represent that the calculation in the -- in that right
most column is correct to the court?

DR. ANGELIDES: Well, now that you point out an issue,
I have to go and investigate.

MR. GORDON: Okay.’
THE COURT: So, the answer tc the guestion is?

CR. ANGELIDES: No.

[5/3/16T 171:17-173:117.

Because his method of establishing the percentage of

deficient units occupied by low and moderate income households
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is, admittedly, fundamentally flawed, and because of his
inexplicable usage of incompatible datasets, I am satisfied that
Dr. Kinsey’s use of the COAH income limits is the appropriate

data source.

Next, since there is no data available for 2015, both
experts were required to utilize data completed two years
earlier, in order to create an annualized “trend line” that
could be used to extrapolate an estimate of present need as of
2015, In undertaking this task, however, Dr. Angelides relied
cn the 2009-2013 American Community Survey (“ACS”) Public Use
Microdata Sample {(“PUMS”) data from the Census Bureau to create
his trend line, while Dr. Kinsey used the 2010-2014 ACS PUMS
data. Absent any articulated reason for using a less current
dataset, Dr. Kinsey’s reliance on the 2010-2014 ACS PUMS data

seems the sounder choice.

Moreover, the experts also disagreed over how to calculate
an “old and overcrowded” unit, a critical factor in
extrapclating present need data te 2015. Dr. Angelides used a
“rolling” cut-off date (or, a sliding scale), in creating the
pool of “old” units - e.g. those built more than fifty vyears
ago. To create his annualized trend line, he compared deficient
housing units as of 2000 (units built prior to 1950 are

considered old) to deficient heousing units as of 2011 (units
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built prior to 19260 are considered old). The net effect of
using this approach is an increase in present need; it also
results in a decrease in prospective need. In contrast, Dr.
Kinsey simply assumed a housing unit to be “old” if it was
constructed prior to 1865, compared deficient housing units as
of 2000 to deficient housing units as of 2012, and then plotted
the trends cver time to calculate whether the housing stock

experienced more or less deterioration.

Dr. Angelides was critical of Dr. Kinsey’s use of a static
cut-off datum. In his view, doing so increased the pool of
“old” houses by including an additional five years of housing
stock. Nonetheless, COAH also used a specific cut-off date in
its prior round methodologies. According te Dr. Kinsey, Dr.
Angelides’ use of a rclling cut-coff date results in an anomaly,
because the pool of homes that is being measured constantly
changes during the projection period. Mr. Bernard was similarly
critical of Df. Angelides’ apprecach, and viewed it to be less
accurate as well, since i1t did not compare “apples to apples.”

As he explained:

Based on 2000 census wversus 2010 -- 2000 census versus
2010 census or 2012 ACS. And, in order to make that
compariscn, you really have to look at the same pool
of housing. And Dr. Kinsey does that. He -- he looks
at all of the housing that was built befcre 1965 for
both 2000 and 2012. Dr. Angelides doesn’t do that. Dr.
Angelides looks at a much smaller pool in 2000 than in
2010 cor 2012, a pool that’s 580,000 units smaller, as
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I understand it, and not surprisingly found that there
were more overcrowded people in this expanded housing
pocl. And to me that’s a meaningless comparison —-—
that Dr. Angelides’ trend line is relatively
meaningless and Dr. Kinsey’s trend line is meaningful.

[5/11/16T 23%:7-21].

While both methods are predicated on certain assumptions,
Dr. Kinsey’s specific cut-off date is clearly more consistent
with CbAH’s prior round methodologies. As noted by both Dr.
Kinsey and Mr. Bernard, a rolling cut-off date unnecessarily
expands the universe of housing units surveyed, and
inappropriately inflates the number of units being projected as

Yold and covercrowded.”

Accordingly, T am satisfied that Dr. Kinsey’s methodology
to calculate present need, relies on the best available data,
and as such, his calculation that the Township’s present need is

at least 109 units, is accepted by me.®

However, this calculaticn of present need may be subject to
modification. After the trial, but before this Opinion was

completed, the Appellate Division decided In re Declaratory

Judgment Actions Filed by Varlious Municipalities, County of

¢ Both Dr. Kinsey and Dr. Angelides declined to reallocate the
present regicnal need, as was required by the prior round rules.
See N.J.A.C. 5:82-5.4 (First Round); N.J.A.C. 5:93-2.4(a)
(Second Round). However, COAH eliminated the calculation and
distribution of reallocated present need in its Third Round
Rules, a modification which was specifically upheld by the
Supreme Court. See Mount Laurel IV, supra, 221 N.J. at 30-31.
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Ocean, Pursuant to the Supreme Court’s Decision in In re

Adoption of N.J.S.A. 5:96, 221 N.J. 1 (2015), N.J. Super.

(App. Div. 2016) (hereinafter the “Ocean County Appeal”),
which articulated the manner in which “present need” should be
addressed in a municipality’s fair share plan. Id., slip op. at

40-41.

Finding that the “core principles” of Mount Laurel, as

codified by the FHA and articulated by the Supreme Court in

Mount Laurel TV, supra, do not authorize “a retrospective new

‘separate and discrete’ affordable housing gap-period

obligation,” Ocean County Appeal, supra, slip op. at 50, the

court rejected the inclusion cf a “separate and discrete” gap
periocd component as part of a municipality’s prospective fair
share obligation. Emphasizing that its holding “does not
ignore housing need that arose in the gap period,” id., slip op.
at 51, the Appellate Division went on to state that the
calculation of a municipality’s “present need” obligation,
however, should “encompass low- and moderate-income households
formed during the gap period in need of affordable housing,”
id., slip op. at 53, and that calculating the “scope” of the
present need “should be dictated by identifiable housing need

characteristics” as determined by the designated Mount Laurel

judge “when examining the evidence presented.” Id., slip op. at

51.
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Such evidence may include, for example, whether households
that formed during the gap period should be added to, or
subtracted from, the affordable need calculation due to changes‘
in income or loss of jobs, changes in household size, or
relocation out of state, as well as any other factors relevant
to making a “new calculation of present need.” Id. slip op. at

51.

Accordingly, whether and to what extent South Brunswick’s
present need obligation will increase beyond the 109 units,
remains an open issue, which will be addressed at a future

evidentiary hearing.

2. Prospective Need

There are three main components in determining prospective
need, each of which requires multiple steps: (1) the calculation
of a regional prospective need,  an eleven step process; (2) an
allocation of municipal prospective need, a six step analysis;
and (3) an adjustment for secondary sources of demand and
supply, which requires seven additional steps. Each of the three
components, as well as the twenty-four corresponding steps,

respectively, are addressed below.
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a. Calculate Regional Prospective Need

To calculate reglonal prospective need, the following

eleven (11) steps must be completed:

(a) Identify the housing region;

(b) Determine the population calculation and
projection periods;

{c) Determine regional population 2015 and project
regicnal pepulation 2025;

{d) Identify and remove “group quarters” residents
from calculations of the total population

{e) Calculate and project headship rates;

(£} Estimate 1999 low and moderate income households
by region;

(g} Calculate 2015 low and moderate income households
by region;

(h} Project 2025 low and moderate income households by
region;

(1} Calculate and project the regional increases in
low and moderate income households;

(1) Pool and reallocate calculated changes in regional
distribution of low and moderate income households
below age 65; and

{k) Determine regional prospective need.

These steps will each be addressed below.

i. Identify the Housing Region

In both the First and Second Rounds, Middiesex County was

located in Region 3, which consists of Hunterdon, Somerset and

Middlesex counties. See N.J.S.A. 52:27D-304(b) (defining

“housing region” as “a geographic area of not less than two, nor
14
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more than four contigucus, whole counties which exhibit
significant social, economic and income similarities, and which
constitute to the greatest extent practicable the primary
metropeclitan statistical areas” as defined by the United States
Census Bureau prior to the enactment of the FHA).' While Dr.
Kinsey did not examine the appropriateness of the regioné,
choosing instead to accept COAH’s determinations in this regard,
Dr. Angelides examined the degree of economic integration in the
region, but found no reason to deviate from the COAH
designation. Accordingly, South Brunswick is properly located

in Region 3.

ii. Determine the Population Calculation and Projection Periods

Prospective need consists of the affordable heousing need
that will be generated from 2015 until 2025.7 Thus, the
appropriate population calculation period runs from 2015 to

2025.

’ Because the Appellate Division rejected as unauthorized, the
inclusion of a “separate and discrete” component of the fair
share analysis that “looks back” from 2015 toc 19%9 (the “gap
period”), the extent of any such obligation and/or the method
for calculating it are neither addressed nor included as an
element of South Brunswick’s fair share of the region’s
prospective affordable housing need.
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iii. Determine Regional Population 2015 and Project Regional

Population 2025

While the experts agree that the determination of
prospective need is dependent upon projecting population growth
by county and age cohort, they disagree about which dataset, or
combination of datasets, should be used to do sc. According to

Mr. Bernard, COAH chose to use the Historic Migration model in

the First Round, but because the estimates proved tc be too

high, it proposed to “average” the Historic Migraticon model and

the Economic Demographics model in its Second Round methodology,

an easy task since both models projected populations by county

and age cohort.3

Consistent with the Second Round Rules, Dr. Angelides also
averaged the projections cf both models (published by the New
Jersey Department of Labor and Workforce Development {the
“NJDLWD”) ), reasoning, as did COAH, that averaging has
histeorically proven to be a better predictor of actual growth

because both models have, on occasion, overstated future

8 In hindsight, the estimates from that model also proved to be
higher than the actual growth figures. Accordingly, as part of
its Second Round methodology, COAH further adjusted the
projected population growth through the use of a proprietary
model from the Center for Urban Policy Research at Rutgers.
Unfertunately, that proprietary mocdel is no longer available.
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populations, and since the Historic Migration model projections

tended to be more conservative.

By way of ccntrast, Dr. Kinsey relied solely on the
Fconeomic Demographics model (consistent with COAH’s First Round
Rules). 1In addition teo having the most up-to-date availablie
data, he testified that he chose that model because the Historic
Migration model no longer projected populations on the basis of
county and age cohorts, but rather, provided only statewide
data. Given that disparity in source data, he opined that the
two medels could not be averaged because it required one to make
too many assumptions, which in his view, generated unreliable
results. According te Dr. Kinsey, Dr. Angelides was required to
mathematically calculate 168 different data points in an effort
to achieve the same data accuracy at the county and age cohort

level as the Eccnomic Demographics model.

In response, Dr. Angelides pecints out that Dr. Kinsey's
calculations ignore the Second Round methodologyrin favor of the
(now abandoned) First Round. And, since the FEconomic
Demographic model consistently overstates projected growth, Dr.
Kinsey's approach unfairly inflates the Township’s affordable
housing obligation by artificially increasing the pool of

potential low and moderate incoms households.
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Mr, Bernard weighed in on this issue as well, testifying
that the Economic Demographic model is the “preferred model” by
NJDLWD, and that to correlate the two datasets, Dr. Angelides
was required to make too many assumptions, rendering his data
projections unreliable. According to Mr. Bernard, one such flaw
was the assumption that the Historical Migration model data
would distribute population around the State in the same fashion
as the Economic Demographic model, which, according to the

NJDLWD, was not true. 5/24/16T 154-155.

Regrettably, strict adherence to either the First or Second
Round methodologies is impossible, especially since the
Historical Migration model no longer projects population based
by county and age cchort. While it is true that both models
require certain assumptions (which have, admittedly, resulted in
past overstatements of population growth), my task is tc fashion
a reasonable methodology that contains “as few.assumptions as

possible.” AMG Realty Co. v. Twp. of Warren, supra, 207 N.J. at

453 (Law. Div. 1984). Given the extent to which Dr. Angelides’
methodology is dependent on a multitude of assumptions and 168
separate calculations to reproduce population data at the county

and age cohort level, I decline to use his approach.

Dr. Kinsey and Mr. Bernard both offered credible reasons to

reject Dr. Angelides’ approach, especially since the Economic
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Demographic model 1s the NJDLWD’'s “preferred medel.”
Accordingly, since the Economic Demographics model is the only
model that projects household growth by county and age cohort,
and requires the fewest assumpticns in projecting households
from 2015 to 2025, I accept that deviation from COAH’s Second

Round methodology as necessary and apprcopriate.

iv. Identify and Remove “Group Quarters” Residents from

Calculations of the Total Population

Neither Dr. Kinsey nor Dr. Angelides included persons
living in group gquarters, such as correctional facilities,
nursing homes, and other similar facilities, as per the prior
round rules, even thcough the inclusion of residents of certain
types of group quarters in the fair share allocation could,
according to Dr. Kinsey, lead to a more accurate reflection of
need. Nonetheless, since neither the experts, nor COAH included
persons living in greocup gquarters, I have not included such a

calculaticn either.

v. Calculate and Project “Headship Rates”

“Headship rates” reflect the percentage of population

growth that will result in new households being formed among

each age group. Stated differently, a headship rate measures the
probability that a person in a specific age cohort will form a
household. While headship rates will vary based on social,
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economic and demographic factors, certain age cohorts are
statistically more likely to form households. 1In its First
Round methodology, CCAI relied on a “flat” projection of the
headship rates, thus assuming that headship rates would remain
constant over time. In the Second Round iteration, however,
COAH assumed that headship rates would decline, #s0 it estimated
headship rates “by age group and county in New Jersey in 1990
and extended into the future at one-half rate the rate of change

observed from 1880 and 19%90.” 26 N.J.R. 2347 (June 6, 1994).

Dr. Angelides initially used raw, unadjusted 2014 ACS data,
and ultimately embraced the approach recommended by Dr. Kinsey
and Mr. McCue, a leading expert on projecting household growth.
Absent any disagreement among the experts, the baseline headship
rates used by Dr. Kinsey, will be used in calculating headship

rates by county and age cohort.

Despite their consensus on how to calculate headship rates
as of 2015, Drs. Kinsey and Angelides have suggested vastly
different methods for projecting headship rate growth from 2015
to 20Z5. While Dr. Angelides has altered his approach numerocus
times (including once after the start of.trial), his present
calculaticn uses the adjusted 2014 ACS headship rate, instead of
the decennial Censuses, as a baseline. He then projects that

trend forward, making a downward adjustment of one half the rate
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of change by county and age cohort from the decennial Censuses,
purportedly to account for his assumption that headship rates
will steadily decline from 2015 to.2025, based on his
observation that headship rates decline within each age cohort,

except for persons over the age of eighty-five.

Mr. McCue’'s testimony offered several pcinted criticisms of
the assumption that headship rates will decline over the next
ten years. His conclusion, that New Jersey shculd expect to ses
higher annual househcld grcewth, was, in my view, more
supportable, due to such factors as: (1) increased immigration
levels; (2} increased building permit activity; and (3} the
general economic recovery. He alsc criticized Dr. Angelidesg’
failure to account for the recession in his suggested trend
line, which had the predictable effect of projecting a lower

household formation rate.

Mr. McCue also noted that Dr. Angelides’ approach was

inconsistent with COAH’s Second Round methodology, which relied

on data from the two most recent decennial censuses, not the ACS
dataset, a fact conceded by Dr. Angelides, and which resulted in
a decrease in househeld projections, and a corresponding

decrease in prospective need:

MR. GORDON: Did ycu deviate frcom what the prior round
methodology did as to the headship rate -- the
headship rate yesterday?
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DR. ANGELIDES: Well, the prilor round methodology did
not make use of the American Community Survey.

MR. GORDON: So, yes?
DR. ANGELIDES: So, ves.

E

MR. GORDON: Would it have bheen -- would it have been
technically possibkble to do -- to the prior ~- the
second round methodeclogy for the headship rate used
data from the two most recent decennial [censuses],
correct?

DR. ANGELIDES: Yes.

MR. GORDON: Are the same data today available for the
two most recent decennial [censuses]?

DR. ANGELIDES: Yes.

MR. GORDON: Would it be possible to replicate exactly
what the prior round methodology did using data from
the two most recent decennial [censuses]?

DR. ANGELIDES: Yes.

MR. GORDON: And if you had done that, would the need
have keen higher or lower than the need that you have?

DR. ANGELIDES: I don’t recall doing the calculation,
but I think higher.

MR. GORDON: The need would have been higher. So, that
the =-- the methodology you used decreased relative to
that calculation?

DR. ANGELIDES: Yes.
[5/3/16T 139:25~-141:4].

According to Dr. Kinsey, Dr. Angelides’ use of different data
and different assumptions produced approximately “ten thousand

fewer units.” 5/3/16 169:6~8.
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Using a different approach to calculate headship rates from
2015 te 2025, Mr. McCue first assumed that the existing
household formation rate would remain flat, which projected an
increase of 204,675 households over the next ten years. He then
projected household growth, based on the historic trends between
decennial Censuses, which predicted an increase of 251,251
households during that same pericd. Dr. Kinsey suggested a more
conservative approach, e.g. using a flat rate of household

formation, which yielded a lower household formation projection.

Mr. Bernard agreed with Dr. Kinsey’s approach, testifying
that his projections were consistent with various publications
of well-respected persons in the field of demographics, such as
Mr. Andrew Paciorek of the U.S. Federal Reserve and Mr. Arthur

Cresce of the Census Bureau. As recounted by Mr. Bernard:

[L]ike Mr. McCue said, that we have been below trend
for a number of years and that they expect headship
rates to pick up, at least over the next five years,
and probably continue, as I recall one of the author’s
reports, until the Baby Boomers start to die off at
the end of -- the end of this projection cvecle, which
I don’t like to hear about --

* k&

But in any rate, they -- they all -- the -- the —-—-
the information from all of those reports makes me
conclude that Dr. Kinsey’s cholice to take these 2014
headship rates that are adjusted based on the 2
censusi{es] -- 2010 census and draw a straight line
through the projection period is a conservative way to
calculate the -- to project households in the state.”

[5/11/16T 248:10-249:3].
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Thus, Mr. Bernard urged acceptance of Dr. Kinsey’s methodology,
as an accurate, yet conscrvative way of calculating headship

rates. Id. at 249:4-6. 1 agree.

In the first instance, Dr. Angelides’ methodology neither
accounted for, nor even acknowiedged, New Jersey’s recession in
hig trend line, and ignored evidence strongly suggesting that
New Jersey will experience an increase in household growth over
the next cdecade. Next, he needlessly deviated from COAH's
Second Round methodology by using the less reliable 2014 ACS
data as a baseline for his trend, instead of using the readily
available decennial census data, which choice admittedly caused

a decrease in household projections..

In point of fact, Dr. Angelides’ choices consistently
operated to drive down prospective need. FPor example, while he
followed the Second Round methodology, and assumed that headship
rates would decline over the period from 2015 to 2025 (thereby
decreasing prospective need), he then deviated from that
methodology by using the 2014 ACS data to further decrease the
prospective need. Dr. Angelides’ apparent willingness to
diverge from COAH's methodologies so long aé 1t decreases the
Township’s affordable housing cobligation, seems to reflect a
pattern of “result coriented” design that occurs with too much

frequency to be entirely coincidental.

45



While neither Dr. Kinsey nor Dr. Angelides could precisely
replicate the exact slope or data séurce used in the prior round
methodologies, Dr. Kinsey at least accounted for New Jersey’'s
recession and its probable future economic growth, utilizing a
conservative, flat rate, as used by CCAH in the First Round.
That approach, buttressed by the highly persuasive testimony of
Messrs. McCue, a distinguished expert in the field of housing
demography, household formation and headship rates, and Bernard,
the former Executive Director of COAH, amply demonstrate that
Dr. Kinsey’s methodology is reasonable, relies on fewer
assumptions, and is more consistent with prior round

methodologies.

vi. Establishing Low and Moderate Income Limits®

Because the establishment of low and moderate income limits
is the cornerstone for any fair share calculation, the next step
is to estimate the proportion of those projected households that
actually qualify as low and moderate income households.,

The FHA defines low and moderate income housing as follows:

° For the sake cof convenience, this section will actually address
three separate steps, as drawn from the experts’ methodologies:
(1) calculate 2015 low and moderate income households by
region;
(2) project 2025 low and moderate income househclds by
regicn; and
{3) calculate and project the regional increases in low and
moderate inccocme households,
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“"Low income housing” means housing affordable
according to federal Department of Housing and Urban
Development or other recognized standards for home
ownership and rental costs and occupied or reserved
for occupancy by households with a gross household
income equal to 50% or less of the median gross
household income for households of the same sirze
within the housing region in which the housing is
located. N.J.5.4A. 52:27D-304{c).

"Mederate income housing” means housing affordable
according to federal Department of Housing and Urban
Development cr other recognized standards for home
ownership and rental costs and occupied or reserved
for occupancy by households with a gross household
income equal to more than 50% but less than 80% of the
median gross household income for households of the
same size within the housing region in which the
hcusing is located. N.J.S.A. 52:27D-304(d}.

Although the FHA, by its express terms, permits “other
recognized standards” to be used to calculate income limits,
according to its former Executive Director, Mr. Bernard, COAH
followed the regional income limits published by HUD, along with
the PUMS data, to calculate the number of low and moderate

income households., 5/11/16T 249:7-25,

Dr. Kinsey likewise utilized COAH’s regicnal income limits

to perform the following steps:

(1) calculate low and moderate income households as of
2015; and

(2) project low and moderate income households to 2025
at the county and age group level.
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He then relied upon the PUMS data for each of 168 cells of
county and age group information, using the 2014 ACS PUMS data

(the most recent data available) to make his 2025 projection.

Dr. Angelides, however, devised a different, unigue
approach te calculate the appropriate inceme limits for low and
moderate‘inéome households. In his opinion, COAH’s calculation
of median income did not comport with the mathematical
definition of “median,” and as such, did not provide accurate
results. Instead, he explained that COAH prepared grids based
on information from HUD for every year to determine the number
of low and moderate Income households. Using HUD’s calculated
median income for every county based on a four-person family,
COAH averaged the median income for each Region, and then, using
a methodelogy developed by HUD, derived the “weighted” average
of the median income for a range cof household sizes, ranging
from cone~-person houscholds to those occupied by eight or more
persons.

Using the ACS data, Dr. Angelides concluded that 73% of
one-person housecholds would actually exceed the median income as
defined by COAH, as wculd 38.5% of four-person households, a
mathematical anomaly, since the median income should be close to
50% for each household size. Likewise, Dr. Angelides also
analyzed the ACS data to determine how many households would

qualify as low and moderate households, i.e. earning 80% of
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median income or less, and concluded that 63% of one-person
households would gualify as low and moderate, while only 29% of
four-person househelds would qualify as eligible, when
mathematically, these numbers should be approximately 40% (80%
of 50%).

Mr. Bernard “expressed discomfort with Dr. Angelides’
methodology, especially, since using his method of calculating
the median income drastically reduced the statewide housing
obligation in twce distinct ways:

On the front end, because his —-- because we have so
many small hcuseholds in the S3State and his -- his own
income limit for one-person households is so much
lower than HUD's, that reduces the housing cbligation
quite a bit at the front end. On the back end where
we don’t have so many larger household, three and
four-person -- four-person households, five-person
households, his income limits are scmewhat higher. .
Because his limits are higher, his -- he -- and he
uses those to project that more households -- that
there’s more filtering going on, because these -- his
households with the higher incomes, four person and
five perscn, can afford more of a house in his
filtering model, so it makes for significant
reductions on the front end in coming up with the —-
the regicnal need and alsc at the back end in terms of
filtering.

[5/24/16 T 251:18-252:107.

Specifically, Mr. Bernard cautioned that-Dr. Angelides
methodology created “a huge disconnect between those households
that are included in the need and those households that can

actually qualify or affcrd the affordable housing”, 5/11/16T
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250:1-251:17, which was both Inconsistent with the prior round

methodologies, and wviolated the FHA.

Dr. Angelides confirmed as much, and acknowledged that his
use of ACS data to determine median income was a divergence from
COAH's prior round methodology, 5/2/16T 116:9-122:13; 127:18-
128:8, admitting further that using the priocr round
methodologies as to income qualification, would have increased
the need cobligation:

MR, GORDCN: Okay. Let’s move on to the calculaticn of
median income that you discussed yesterday using the -
- using the -- not using the HUD and COAH --

DR, ANGELIDES: Okay.

MR. GORDON: Did you deviate from what the prior round
methodology did as to calculation of the --

DR. ANGELIDES: Most definitely.

MR. GORDON: Would it be technically possible to do
what the -- the prior round methodology did with —-
with the same data sources?

DR. ANGELIDES: Yes,

MR. GORDON: If you had replicated what the prior round
methodolegy did, would the need have been higher or
lower than the need that --

DR. ANGELILES: Higher.

* Kk Kk
MR. GORDON: So -- so, the deviation that you made from
the prior round methodology in this area lowered the

Fair Share cbligation compared to the prior round
methodology?

DR. ANGELIDES: Lower compared to what I —-- what it
would have been had we had used the prior round
methodology, ves, that’s correct.

E A
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MR, GORDON: .... So, you had calculated low and
moderate income households by hcousehold size as
opposed tc by age —-

DR. ANGELIDES: That’s correct.

MR. GORDON: And was that a deviation from the prior
round methodology?

DE. ANGELIDES: Yes.

MR. GORDCN: Is it technically possible to calculate
the number of low and moderate income households by
age —— and the way that the prior round did that?

DR. ANGELDIES: Yes. Well, ves, ocnce you have the
number of hcouseholds in, ves, or the number of

household needs, age -- yes.
* K %k
MR. GORDON: Does -- deoes the methodolegy that vou use,

calculation by household size, instead of by age --
does that result in a decrease in the prospective
need?

DR. ANGELIDES: So, I'm going to tentatively say yes.

And -- and keep in mind that the calculations -- there
are a couple of calculations that have gone together.
And I -~ I can’t say for certain which one, but the

two of them together, the answer is yes.

[5/3/16eT 141:5-143:22].

In point of fact, Dr. Angelides later conceded that his
deviation from COAH’s prior round methodologies, resulted in a

decrease of prospective need by “thousands” of units:

MR. GORDON: Well, do you =- do you know what the --
what the -- if you -- if you just used -- if you kept
everything else in your report the same and relied on
CCAH's income-limit methedology instead of your own,
do you have any ldea what the impact would be?

DR. ANGELIDES: I don’t.
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MR. GORDON: Would it increase prospective need to use
-— use COAH’'s income limits for -~ as opposed to -- to
use the priocr round methodology for income limits.

DR. ANGELIDES: Yegh, in this case it would, ves.

MR. GORDON: Are we talking about 100, a thousand, tens
of thousands?

DR. ANGELIDES: I can’t recall specifically, but my --
my sense 1is hundreds of thous -- I'm sorry, tens of
theousands, not --

MR. GORDCON: Tens of —--
DR. ANGELIDES: -- hundreds.

MR. GORDON: -- thousands, so this is -- this is a very
significant impact?

L 4

MR. GORDCN: Okay. So ncbody’s used this approach
before for qualiifying for affordable housing in the
country you stated, so --

DR. ANGELIDES: Not to my knowledge,

MR. GORDON: So, because it’s never been used before,
what -- how do we know that this appreoach is reliable?

DR. ANGELIDES: What do you mean by, “Reliable”?

MR. GORDON: Are you familiar with -- are you familiar
with what the term, “Reliability,” means in an expert
opinion context in litigation?

DR. ANGELIDES: Oh, how do you know that it’s right in
some sense? I mean, it’s just pulled from the data.
It’s a very straightforward calculation, easily
reproducikle by anybody skilled in the field.

MR. GORDCN: If it’s so straightforward, why has no one
ever done it before?

DR. ANGELIDES: I den’t know that they haven’t ever
dene it before; I'm just not aware of it.

MR. GORDON: You’re just not aware -- aware of anyocne
ever having done it before. So you’re asking this
Court -- to your knowledge this would be the first

time a Court has ever anywhere in the country accepted
this methodolegy as a methodology for qualifying who
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is low to moderate income for any affordable housing
purpose.

DR. ANGELIDES: Yes.
[5/3/16T 217:22-220:2].
Dr. Angelides’ testimony appeared less than forthcoming in other

ways as well. For example, his reproduction of the COAH grid in

his presentation, and his analysis of data, omitted pertinent

information about the COAH income limits, which was included in

the actual grid:

MR. GORDON: This is the full [2014 income limits]
chart that CCAH used. It's the official regulatory
document. May I approach?

[COAH chart marked DF-11 for identification]
THE COURT: So what's the difference? The footnotes?

MR. GORDON: The footnotes. And the fooctnotes are
rather important. Have you ever seen this full
document before, Dr. Ancgelides?

DR. ANGELIDES: Yes, I have.

MR. GORDON: Why did ycu choose to exclude the
footnotes in your presentation?

DR. BANGELIDES: The footnotes and the columns to the
right just to make it more legible. Tt's hard to see
as 1t is.

(5/24/16T 183:4-1%-192:5-157.

In his redacted version of the COAH income limits, Dr.
Angelides excised the following information: (1) that COAH
calculated its income limits in accordancg with the UHAC
regulations, and (2) the rational for applying a “hold harmless”

standard tec the 2014 limits (e.g. that the 2014 income limits
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deliberately over-included the number of low and moderate

households in order to protect certain households that had
previocusly qualified in 2013}. 5/24)16T 183:20-186-15. While
Dr. Kinsey’s methodology corrected for the “hold harmless”
standard, Dr. Angelides did not take it into account, resulting
in yet another reduction in the number of low and moderate

income gualifiers. 5/24/16T 190:18-191:10.

Here, Dr. Angelides’ untried, untested and (heretofore)
unused method to calculate the income limits for low and
moderate income household percentages, would, 1f accepted,

decrease South Brunswick’s prospective need by thousands of

units. Whether or not 1t was designed specifically to achieve
such a purpcse, Dr. Angelides’ approach deserves little
consideration here, as it is inconsistent with both prior round
methodologies, violates the FHA, and does not adhere to the UHAC

or HUD income limits.

On the other hand, Dr. Kinsey's use of the COAH income
Iimits and the UHAC regulations is both reliable and consistent
with priocr round methodologies. His date was drawn from the
most recent HUD data availlable (2015), while adjusting the 2014
ACS PUMS data (using HUD'’s official Consumer Price Index

inflation factor from 2014 to 2015 to insure against improperly
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over—-counting low and moderate income households) te account for
differences between 2014 ACS PUMS data and 2015 inceome limits.

Accordingly, because Dr. Kinsey’'s approach faithfully
follows COAH’s prior round methodologies for determining inceome
limits for low and moderate income households, it is, in my
view, more intellectually honest and will therefore be included
in crafting an appropriate and legally defensible féir share
methodology.

vii., Pool and Reallocate Calculated Changes in Regional

Distribution of Low and Moderate Income Households Below

Age 65

Even though COAH’s Second Round methodology included a
provision for reallocating prospective need, neither Dr. Kinsey
nor Dr. Angelides did so. Dr. Kinsey thought such a reallocation
of prospective need was inappropriate because, in Region 3, the
share of low and moderate income households over the age of
sixty-five is projected to increase from 2015 to 2025, while the
share of those under the age of thirty-five is projected to
decrease. His rational for excluding the reallocation factor

follows:

DR. KINSEY: ... COAH made the choice to reallocate
some ol the growth and population of seniors using the
standard cutoff of age sixty five to those regions
where the younger compcnent of the population, those
sixty five and presumed to be workers than in the over
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sixty five age category, had growth. COAH did that
analysis.

* ko
But in the reallccation analysis, what COAH did is
used the same Jjob survey factor to compare the
regional share of jobs based on ratable -- by
municipality compare it to the regicnal share. And
found that compared tc cther regions, region three was
one where the below thirty five population had

increased, below thirty five, low and moderate income
population had increased.

* ok ok

S0, in this region, the reallocation process
increased, in effect, the allocation of low and
moderate income households.

THE COURT: This is what COAH did?

DR. KINSEY: This is what CCAH did in the =econd
round. ...

* ok K

For the next period, for the ten year period of 2015
and 25, that didn’t happen. Tn fact, there was a
decrease in about 17 percent in the share of low and
moderate income houscholds below sixty five over the
next period, which I show in Slide 32.

[5/9/16T 30:4-32:13].

That trend was also confirmed by Mr. McCue who testified
that younger families will comprise the vast majority of demand
for affordable housing from 2015 to 2025 in the State, and that
persons over the age of sixty-five are “aging in place,” which
negatively impacts the ability of those younger families tor

accesgs these homes.

I am therefore satisfied that the best available data does
net support a reallocation of prospective need between regions,
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despite CORH's use of that factor. Accordingly, that factor will

be excluded from South Brunswick’s calculaticns.

viii. The Final Calculation of Regional Prospective Need (2015 -

2025)

This next step is a culmination c¢f the first ten
calculations needed to project the regional prospective need for
the period from Z015 through 2025, which then must be allocated
Lo each municipality in the region, and thereafter adjusted to
take into account secondary sources of demand and supply.

As projected by Dr. Angelides, the statewide need from 2015
to 2025 is only 35,048 newly constructed units. Dr. Kinsey, on
the other hand, projects a statewide need amount of nearly four
times (4x) more, or 138,471 units. Dr. Angelides’ projection
correlates to a regional need of 8,780 low and moderate income
households, while Dr. Kinsey’s, on the other hand, correlates to
20,3296 new households.

Based upon my individual assessment of Dr. Angelides’ many
deviations from COAH's approved methodology, his use of
demonstrably unreliable data sources, and his utilization of too
many assumptions, I have rejected Dr. Angelides’ methodology as
it relates to his original prospective need calculation. In
contrast, I find Dr. Kinsey more faithfully followed COARH’s

protocols and processes and found his testimony to be credible
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and forthright. Accordingly, I accept his calculations of the

regional prospective need from 2015 to 2025,

b. Allocating Municipal Prospective Need

Once regional proeospective need has been calculated, the
second compenent of the fair share methodoleogy must be

addressed. That methedology is comprised of the following six

steps:

{a) Exempt qualifying urban aid municipalities from
the housing need allccations;

{(b) Calculate the equalized non-residential valuation
(ratables) factors;

{c) Calculate the undeveloped land factor;

{d) Calculate the differences in household income
factor;

{e) Calculate the average allocation facter to

distribute low and moderate income housing need
by municipality; and
(f) Calculate gross prospective need.

In its First Round methodclogy, CORH used four factors Lo
allocate the regicnal prospective need at the municipal level.
In the Second Round, however, COAH only utilized three factors:
{1) non-residential ratables; (2) undeveloped land; and (3)
household income differences. To determine the appropriate
allocation, the regional prospective need is multiplied by the

average of those three factors.
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i. Exempt Qualifying Urban Aid Municipalities from the Housing

Need Obligation

In both its First and Second Round methodologies, CCAH
declined to allocate any prospective need obligation to the
designated Urban Aid Municipalities. However, while Dr. Kinsey
adhe;ed te COAH’s practice in this regard, Dr. Angelides did
not, opting instead to allocate prospective need to several
Urban Aid Municipalities in the State, including New Brunswick,
through secondary sources, i.e. demolitions, conversions and
filtering, a deviation lacking any rational basis, and

therefore, inappropriate.l0

ii. Calculate the Equalized Non-Residential Valuation

{Ratables) Factors

In its First Round methodology, COAH utilized a number of
aliccation factors, including: (1) the current covered
employment, and (2) the change in that covered employment.

Using those factors generated an anomaly, identified by COAH as

10 While Drs. Kinsey and Angelides agree that Carteret, New
Brunswick, Perth Amboy are qualified Urban Aid Municipalities,
they disagreed as to whether Woodbridge meets the requisite
criteria. However, given my decision te exempt Urban Aid
Municipalities from any allocation, I have declined to address
its status in this regard, especially since Woodbridge is not a
party to this case, and because the practical effect on South
Brunswick’s ultimate fair share number calculation is de
minimis.
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the “zip cocde problem,” that occurs when a business’ place of
employment (the building) is physically located in one
municipality, but the business’ mailing address and/or zip code
correlates to a different municipality. 2As a conseguence, the
municipality where the building physically sits might not
receive credit for job (and job growth), which can skew the

allocation factor. 5/24/16T 17:14-20:8.

South Brunswick presents a perfect case in point. Numerous
jobs are physically being performed within its borders, but many
of the businesses generating those jobs have mailing addresses
and zip codes in a different municipality, such as Monroe and
Princeton. 5/9/16T 47-52. Because of the “zip code problem,”
CCAH altered its methodology, and chose in the Second Reund to
rely instead on non-residential ratables as a “surrogate” for

employment.

Dr. Kinsey explained why this was particularly appropriate

for South Brunswick:

MR. GORDON: How is this [zip code preoblem] relevant to
South Brunswick specifically?

DR. KINSEY: This is relevant, because of the pattern
of zip codes that the Pogst Office has established
throughout the State, and particularly in South
Brunswick, where there are a variety of zip codes. And
there are certainly a variety of types of jobs all
around Exit 8A [of the New Jersey Turnpike], parts of
that area are in South Brunswick Township, with a
different zip code than the core of the zip codes in
South Brunswick... [such as] a place in South
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Brunswick called Dayton. It’s not the same as the
South Brunswick zip code. It has its own.

[5/9/16T 47-25].

On the other hand, Dr. Angelides was critical of COAH’s use
of non-residential ratables as a surrogate for employment
grewth, believing it to be fundamentally flawed. In his
opinion, using the valuation of non-residential properties
within a municipality was nét a reliable barometer of employment
or employment growth. Instead, he advocated using employment-

related allocation factors, as COAH did in its First Round

methodology, which, in his view, was superior. He also
belittled the “zip code problem” as a non-issue, since it both
adds and subtracts employees within the same municipality,

raesulting in a statistical off-set.

The net effect of Dr. Angelides’ methodology was a

prediction that South Brunswick would experience zero employment

growth during the 2015 fo 2025 compliance cycle, a rather
remarkable and troubling conclusion in light of the Township’s
heavy reliance on multiple 100% percent affordable housing
projects whiéh it intended to finance, at least in part, with
money collected and deposited in its Affordable Housing Trust
Fund from assessments levied against developers of new non-

residential projects.
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Dr. Kinsey referred to this circumstance as both

“puzzling” and “curious”:

THE COURT: So, how do you square that with the plan of
South Brunswick that shows according to Econsult a
zero employment growth? They’re using a zero
employment growth, and yet the South Brunswick plan is
depending upon non-residential development to fund its
affordable housing trust fund.

DR. KINSEY: That’s a puzzling set of facts and
arguments that you put your finger on. The - if you
recall theat in the Econsult approach, there are four
allocation factors. Two of them are economic and one,
according to Econsult’s data source, 1s zero for South
Brunswick. So, 1f one multiplies the sum of four
factors, cne of which is zero by four, not
surprisingly, one gets a lower number than my approach
which was to follew the COAH methodology closely, and
use three allocation factors and divide by three. And
then secondly, in terms of your - the trust fund point

you make, yes, it — 1t is curious that if the Township
is anticipating additicnal non-residential development
and -

THE CCURT: They can’t - can’t both be right.

DR. KINSEY: They can’t both be right.

[5/9/16T 38:8-39-7]

This glaring disconnect between the Township and its expert

consultant dramatically undermines the credibility of both.

Not surprisingly, Mr. Bernard, the former Executive
Director of COAH, toock issue with Dr. Angelides’ criticism of
COAH"s choices. He explained that the use of non-residential
ratables was, 1n his (and COAH's) opinion, the best surrogate

available to calculate employment and employment growth within a
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municipality, and that non-residential tax valuaticns are the

most accurate source of data:

MR. KENT-SMITH: Now, you heard testimony with regard
to, particularly, Dr. Angelides, that the non-
residential land values are not an accurate indicator
of jobs. Does that concern alter your opinion, or your
experience with COAH? Did they consider that issue?

MR. BERNARD: No, it doesn’t alter my opinion at all.
I'm not -- you know, Dr. Angelides presented a graph,
and I'm not sure how accurate his jobs data was in
terms of our non-residential valuation data, but T
know the non-residential valuation data is correct.
When he presents data that shows that Scuth Brunswick
had no job growth over a period of time I questioned
that, and I know that they had a substantial increase
in nen-residential valuations over time. And -- and
what we were doing with the allocation factors is we
were trying to come up with reasonable, not
necessarily exact, factors that would give us
reascnable regional shares that we could allocate to
communities around the state. The non-residential
valuation factor, I think, turned ocut tc be a really

good improvement, because it -~ it's accurate at the
municipal level. It ~- it result -- allow the process
to move. We didn’t lose units, and -- and even if 1it’s

not a 100 percent pure surrogate for employment, T
think it is a good surrogate for municipal
responsibility in that if [the] municipal tax base is
-—- 1s increasing rapidly, it's probably in a better
pesition to address the affordable housing obligation
that some towns that aren’t getting a non-residential
valuations.

THE COURT: And I take it -- 1it’s more accurate
relative one municipality to another if you’re using
the same standard for evervbody?

MR. BERNARD: Yes.

MR. KENT-SMITH: And this change between the first
round rules, and the second round rules, that was all
vetted thrcough the rule making process? '

MR. BERNARD: It was.
[(5/24/16T 19:15-21:17.
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“going backwards”,

Mr. Bernard also criticized Dr. Angelides’ opinion as

THE COURT: Does Dr. Angelides follow the second round
methedeology as te allcocation of regional need to the
municipalities?

* k&

MR. BERNARD: No, he doesn’t. And what he does 1s he
uses the census database called -- with the acronym
LODES, thzt’s based on unemployment data.

THE COURT: So, then what’s your concern about this
LOBES -- the L-0-D-E-S -- the LCDES database?

MR. BERNARD: Well, it strikes me we’re going
backwards, Your Honcr, and we’zre going back fto covered
employment again, and as I recall Dr. Angelides’
testimony couldn’t even tell the Court that this
database addressed the zip ccde problem. So, I think,
you know, if the Court buys into this you’re going to
have the same situation that we had at COAH where
municipalities are challenging the employment
aliccations. You're going tc have to deal with —-
somecne 1is going got have to deal with the way to
address it. It’s going to take time. You’re going to
lose units, and the other thing that troubles me about
Dr. Angelides’ use of it is he counts employment
twice, not once. S¢, any ==

THE COURT: Explain that.

MR. BERNARD: Well, in the -- the second round we had
three allocation factors... three factors treated
equally, each factor counted as a third. Dr. Angelides
uses not only current day employment as measured by
this LODES data, but he also has this employment
grewth factor. So, he has two employment factors out
of four. So, it counts as half of the allocation
factor.

THE CCOURT: Instead of a third?

MR. BERNARD: So, if thére’s a mistake in the
employment factor it’s -- it’s going to be magnified -~
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THE COURT: Magnified by the fact that it's using --

MR. BERNARD: —-- by the fact it’s counted twice.
THE COURT: -- two —-- two factors instead of one out of
three.

MR. BERNARD: Yes.

[5/24/16T 21:7-23:1].

Not only did Dr. Angelides completely ignore the Second
Round methodcelogy, but his use of two employment-related
allocation factors, cor fifty percent (50%) of the total
allocation, exaggerates the inaccuracies in the LODES data, and,
not surprisingly, lowers Scuth Brunswick’s prospective need

nunbers.

Based con the foregoing, and because South Brunswick is
particularly susceptible to the “zip code” problem, Dr. Kinsey's
use of non-residential ratables as a surrogate for employment,
and his reliance on the Department of Community Affairs Local
Government Services reccrds for ncon-residential assessed
property values, is consistent with COAH’s Second Round
methodology, and 1s accepted, as is his conclusion that South
Brunswick’s share of non-residential ratable growth is

.086164517 (or, 8.0164517%).

iii. Calculate the Undeveloped Land Factor

The next step is to determine whether a municipality has

the physical capacity to abscrb and provide for affordable
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housing, thus requiring an analysis of the potentially

developable land in a municipality.

In his proposed methodology, Dr. Angelides sought to
identify all of South Brunswick’s vacant, develcopable land
through the use cof MOD-IV data, a scurce of preoperty tax
informaticn, and then he eliminated parcels that were: (1)
developed, but under-utilized; (2} in a redevelopment plan; (3)
abandoned; (4) in foreclosure; and (5) develcopable, but

environmentally sensitive.

Dr. Kinsey, on the other hand, adhering to COAH's Second
Round methocdology, utilized satellite and aerial imagery
published by the New Jersey Department of Environmental
Protection, along with data from Rowan University, to determine
that approximately 1,000,000 acres of land remained undeveloped
in the State. He testified that Dr. Angelides’ use of property
tax assessment records was not a COAH sanctioned or approved
data source for calculating this factor, and perhaps more
significantly, it did not accurately measure develcped land,

explaining:

Econsult tceck a different approach, a different data
source for a starting pcoint, in particular. I used
undeveloped land. Econsult used wvacant land as
classified by tax assessors as recorded in property
tax records at the municipal level, which are
aggregated —- first, I’d like to -- and published by
the State, and other sources. But the distinction is
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important, because a -- a lot that a tax assessor
calls vacant [land], <ould be two acres. QOkay? A lot
that a tax assessor calls residential, it ccould be
twenty acres. That would be classified under the
property tax classification system as residential.
But common sense suggests that if only half of that
twenty acres, more likely two thirds of it was woods,
forest, maybe a huge lawn, all of that, I woguld
consider to be undeveloped land, unless it was
restricted for something. It could be farmland
preservation, but that restriction shows up anywhere
else. So, the distinction is between vacant land,
which I think is an inaccurate measure of the
undeveloped land, because of the problem I just
identified.

[(5/9/16T 60:4-61:117.

Cr. Kinsey cocntinued, “I think land cover data is much more
accurate in identifying undeveloped land” than using property
tax records. 5/9/16T 63:7-12. Mr. Bernard agreed, stating that
Dr. Kinsey’s use of satellite and aerial imagery was: (1)
consistent with COAH’s methodeology; (2) was the most accurate
and efficient method cof identifying developable land; and (3)
that Dr. Angelides’ use of the MOD-IV data was, in contrast, a

clear departure from it:

MR. KENT-SMITH: All right. And then what, in your
opinion and experience with CCAH, then what
transformed COAH's use from the round map to the
second round satellite imagervy?

MR. BERNARD: Well, we —- COAH found that the -- the
first round use of the —- the growth areas from, I
believe, it was the old state plan ~- the old state
development plan, allcocated more need intc areas that
were already developed, and -- we had gone through a
lot of vacant adjustments, and in those days, you’ll
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remember, Your Honor, that there was no requirement to
do unmet needs, sc we were losing a lot of units to
vacant land adjustments, and we wanted to allocate the
housing need based on where the undeveloped land was
as weighted by what the geoals of the state planners
were, and in -- you know, which kind of matched up
with their sewer service areas. We’re —- were trying
to get the housing toc where we thought it was more
likely to be built, and —-- and, so that’s the reascon
we —— we moved to that database.

MR. KENT-SMITH: And, in vyour opinion, was CCAH's use
of that database successful in the Second Round?

MR. BERNARD: It was. IT was -- 1t was accurate, and
came up with reasonable regional shares that were not
challenged. We did not lose —-

THE COURT: When you say challenged, vou mean difficult
to develop?

Mr. Bernard: No, what I mean by challenged the —-
regional shares weren’t challenged by municipalities.

THE COQURT: ©h, okay.

MR. BERNARD: That the —- we didn’t —-- COAH did not
lose time as a result of trying to figure out the
correct allocation, nor did it lose units. T think it
was a very efficlent thing to do.

MR, KENT-SMITH: Dcoes Dr. Angelides follow this second
round methodolegy using satellite imagery?

MR. BERNARD: No, he —-- he’s using the municipal model
for tax records.

MR, KENT-SMITH: And cculd ycu just explain, in terms
of what concerns you have relative to the use of this
tax data?

MR. BERNARD: Well, the first one is it really hasn’t
been vetted. We -- we don’t know what some of the
problems are golng to be. I think Dr. Angelides,
between December 30th, and now, has already found one
problem with what he proposed in December 30th. I
suspect there will be more. But it strikes me that
his elimination of land as developable, based cn the
fact that it has some improvement on it, gives an
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advantage to municipalities who have practiced large
lot zoning at the municipal level, and alsc, with
regard to commercial properties 1 can think of a lot
of large parcels with minimal improvements on it that
would be eliminated as ~- as developable land as a
result of that methodeclogy. So I'm troubled by that.

[5/24/16T 26:14-28:19].

The obvious impact of Dr. Angelides’ unilateral rejection of
COAH’ s method of choice for determining vacant, developable land
was the eliminetion of a substantial amount of acreage that was
under-utilized, or capable of being redeveloped, thus skewing
the results and lcwering South Brunswick’s fair share number.

On the other hand, Dr. Kinsey’s approach is faithful to
COAH’s Second Round methodology, and was, according to Mr.
Bernard’s highly credible testimony, a more reliable and
accurate method of calculating Scouth Brunswick’s vacant,
developable land. As such, I accept Dr. Kinsey’s calculation
that South Brunswick’s allocation factor for undeveloped land is
.10185€321 (ozr, 10.1856321%),

iv. Calculate the Differences in Household Income Factor

The next step is to evaluate the Township’s fiscal capacity
to absorb affordable hcusing, which is achieved by calculating
the “household income difference” factor. As described by Drx.
Angelides, this factor “both measures[s] how much richer in
terms of income one township is compared to the -- the lowest

income tewnship in the region.” 5/2/167 146:12-18. He continued,

69



“So, if you’re a low income township vou get a very low
assignment here. In fact, 1f you’re the lowest you get nothing.
If you're a very high income township, then vour share of this

factor is higher than evervbody else’s.” Id. at 146:18-23.

_In addressing this issue, Drs. Kinsey and Angelides
essentially utilized the same methodology, consistent with
COAH’ s Second Round Rules, and, predictably, reached similar
results. However, while Dr. Kinsey used 2010-2014 ACS Survey
data, Dr. Angelides used the less up-to-date 2Z009-2013 ACS data,
without offering any explanation for deing so. Absent any
compelling reason to do otherwise, the 2010-2014 ACS data (as
the most current data) will be used in calculating the
“household income difference” factor. Accordingly, Scuth
Brunswick’s household income difference factor is .036042548

{or, 3.6042548%).

V. Calculate the Average Allocation Factor to Distribute Low

and Moderate Income Housing Need by Municipality

Once the three allocation factors have been determiﬁed,
both experts agree that the next step is to calculate the
“average’” allccation factor for each municipality, whiéh is
determined by adding the three allcocation factors together,

and then dividing the sum by three. See 5/9/16T £5:1-12.
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Because [ have accepted each of Dr. Kinsey’s allocation
factors, I find that South Brunswick’s “averaged” allocation
factor is .074687795.11

vi. Calculate Gross Prospective Need

The final step is to calculéte the Township’s gross
prospective need, which requires that the regional
prospective need number to be multiplied by the average
allocation factor.

Because I have accepted Dr. Kinsey’s calculation of
regional prospective need, as well as his the average
allocation factor, I am,satiéfied that South Brunswick’s
allocated prospective need is 7.47% of the projecﬁed 20,39¢
units, which, without adjusting for secondary sources, is

1,523 units.?2

c. Adjusting for Secondary Source of Demand and Supply

To preperly adjust for secondary sources of demand and
supply, all parties agree that the following seven (7)) steps

must be completed:

11 .086164517 (nonresidential wvaluation factor) + .101856321
{undeveloped land factor) + .036042548 (household income
difference factor) = ,22406337 / 3 = .074687755.

12 20,396 (regional prospective need) x .074687795 (average
allocation factor = 1,523.33216, which is then rounded down to
1,523 units.
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i. Estimate for 2015 and prcject for 2025 demolitions
affecting low and moderate income households;

ii. Estimate for 2015 and project for 2025 residential
conversions affecting low and moderate income
households;

iii. Estimate and project filtering affecting low and
moderate income househcolds;

iv. Calculation prospective need by municipality:

v. Calculate the Z0-percent cap and, 1f applicable,
reduce prospective need;

vi. Calculate prospective need cobkligations {net) by
rmunicipality; and

vii. Calculate the 1000-unit cap and, if applicable,
reduce the prospective need obligaticn.

Those steps are addressed more fully below.

i. Estimate for 2015 and Project for 2025 Demolitions

Affecting Low and Moderate Income Households

In its prior round methedelogies, COAH acccounted for
affordable housing units that were demolished (and therefore no
longer available to low and moderate income households) by
increasing a municipality’s affordable housing cbligation for
each demolished unit. It did so by using the number of

demolitions permits issued.

Using the number of demclition permits issued {(as recorded
by the DCA) from 1999 to 2015, Dr. Kinsey established an
annualized “trend line,” to project the probable amount of
demolitions thét would take place between 2015 and 2025. He then

multiplied that number by the share of demolitions impacting low
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and moderate income households in the county, to calculate the
resulting reduction of units available to low and moderate

income persons.

While Dr. Angelides also used the DCA data to establish an

annualized trend line, he opted not to use COAH’s methodology

for calculating the share ¢f low and moderate income houssholds
lost through demoliticns. Instead, using HUD’s “Components of
Inventery Change” data, he tried to estimate the number of

demolished units that were actually occupied by low and moderate

income households, even though this was a departure from the

prior round methodologies:

DR. ANGELIDES: ... And so0, we had to figure out of the
demolitions that were cccurring how many of them were
providing housing to low and moderate income families?
And so that’s a several step process. First of all, in
order for the unit to be providing housing to low and
moderate income families it has to actually be
occupied. All right? So there are - throughout New
Jersey and throughout the rest of the country there
are numercus units that have been vacant long term,
they’re not providing housing services to anybody. And
many of those get demolished. So, the demclition of
those types of units does not decrease the supply of
housing for low and moderate income families because
they haven’t been in the housing market in some sense.
They are demclished, but they haven’t been providing
housing. And we also need to know of the units that
are demclished which ones are occupied by low and
moderate income households. So, some units are
occupied by non-low and moderate income households,
and those numbers don’t decrease the supply. And then,
finally, you have an issue of double counting in the
sense that some of the housing that’s demolished is
deficlent in one of the three ways that we talked
about earlier. And those things have been already
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captured in the present need, so we don’t want tc
double count them, Jjust once is fine. And that's 1it.

[5/2/16T 157:13-158:15].

Predictably, Dr. Angelides’ failure to follow COAH's prior
round methodclogies resulted in a reducticn of South Brunswick’s

fair share obligation:

MR. GORDON: Demclitions. Did you deviate from how the
number of demclitions were calculated in the prior
round methodology in any way?

DR. ANGELIDES: Yes, that calculation is different.

MR. GORDON: Is it technically possikble to do the
calculation in the same way that it was done in the
prior round methodology?

DR. ANGELDIES: Yes, it is.

MR. GORDON: And did that deviation increase the need
or decrease the need?

DR. ANGELIDES: Um --
[Pause in proceeding]

DE. ANGELIDES: So, I hesitate. I think the total
number 1is lower, but I don’t think that’s true for
every region.

[5/2/16T 144:19-145:7]7.

Because Dr. Angelides’ unnecessary deviation from COAH’ s
methodology served no discernable purpese other than to reduce
Scouth Brunswick’s affordable housing cobligation, I decline to

accept it.
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ii. Estimate for 2015 and Project for 2025 Residential

Conversions Affecting Low and Moderate Income Households

Conversiocns are another secondary scurce affecting the
supply side of housing units. Conversions occur when a
residential property is altered or “converted” into multiple
housing units, which, unlike demolitions, lower a municipality’s
affordable housing ebligation. As Dr. Kinsey explained:

Again, the COAH thecory is that there’s - there’s some

dwelling units that are not accounted for.... But if

you take the difference between the two censuses, and

you look at building permits, and yocu lock at

demolitions, 1t all doesn’t mesh neatly. And CORH's

theory is that [these] are some units that for some

reason aren’'t getting the approval that’s recorded

somewhere, and that’s what COAH characterized as

conversions. The -- concept of a —- an industrial

loft, nonresidential beccme residential, or a single

family house becomes a two unit apartment, or the

other way around. A -- a two unit hcuse becomes a

single person house.

[5/5/16T 127:11-128:2].

While both experts generally followed the same methodology
in calculating conversions, they used different data sources.
Dr. Angelides utilized “certificates of cccupancy,” (as reported
by the DCA) based on his belief that they were a more reliable
metric for determining completed residential construction. Dr.
Kinsey disagreed. In his view, “by using certificates of
occupancy instead of building permits, which is what COAH used,

Econsult is incorrectly calculating and projecting conversions.

And there is a difference of some twenty thousand units.”
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5/5/16T 176:24-177:3. Explaining his preference for using

building permits, Dr. Kinsey testified:

DR, KINSEY: It’'s reliable -- [bullding permits are]
more reliable. It turns out there are some places, in
particular in -- in Hudson County, where there’'s a
huge... leakage. There are -- there are far more
building permits that are issued than are -- than the
number of C0O’s that are issued. That’s somehow, the
COfs just don’t get issued. It’s -- the State-wide

percentage of CO’s to building permits is something
like 89 percent. It wvaries from county to town. In

Ocean -- in Hudson County, 1it’s more like 50 percent.
And the -- the particular example... look at Jersey
City. Everybody sees all the -- all the thousands of

units that have been built in Jersey City. Tt’s
tangible, vigikle. Jersey City leads the State in
terms of building permits, but not in CO’'s. What’s out
of sync here? What”s wrong with this picture? And it’s
the way CO’'s are counted and recorded in Jersey City.
It’s a problem in Hoboken as well.

THE COURT: You think that it’s an unreliable source,
because they’re not counted properly?

DR. KINSEY: That’s correct.

THE CCURT: Not because building permits are issued,
but then they don’t actually result in buildings being
built.

DR. KINSEY: That’s correct.
THE COURT: Okay. Go ahead.

DR. KINSEY: It’s a reascnable housing policy,
understanding... that not all building permits result
in a CO. Developers give up on a project, something
happens, whatever. But that’s not what’s happening in
New Jersey --

[5/5/16T 178:8-179:18].

Furthermore, Dr. Angelides’ use cof certificates of
cccupancy was admittedly inconsistent with COAH’s approach, a

choice that, once again, lowered the estimated need for
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affordable housing. See 5/3/16T 145:19-146:4 (“Had I used
building permits and certificates of occupancy, the State-wide
need would have been higher”); see also 5/2/16T 166:5-0,

As before, I view Dr. Kinsey’s testimony to be highly
credible, persuasive and consistent with COAH’s rules, while Dr.
Angelides’ deviation, which projects approximately 20,000 fewer
affordable housing units throughout the State, is rejected as
inappropriate.

iii. Estimate and Project Filtering Affecting Low and Moderate

Income Households

The final secondary scurce of demand and supply is
“filtering”. Downward filtering (which reduces prospective need)
occurs when a middle or upper income hcousehold moves out of a
housing unit that is affordabkle to a low and moderate incomse
heousehecld. Conversely, upward filtering (which increases
prospective need) occurs when the cost of a housing unit that
was once affordable to a low and moderate income household rises
above that which is affordable to a low or moderats income
nousehold. According to Mr. Bernard:

MR. BERNARD: . . . filtering recognized that there are

older buildings that change hands over time, and as

they change hands over time on balance, housing units

become available and affordable to low and moderate
income households.

MR. KENT-SMITH: So, what do you mean when you use the
term “on balance?”
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MR. BERNARD: Well, it -- it means that -- that some
units -- when they change hands, are lost to low and
moderate income households, and some change hands from
pecple who are not income eligible to people who are.
But on balance more filter down than filter up.

ME. KENT-SMITH: Did CCAH have standards as it related
to when a unit would filter down? What was COAH's
standard?

MR. BERNARD: Well, in order for a unit to filter to bhe
counted towards filtering, it needed to change hands
from scmeone whoe was not income eligible, to someone
who was. It needed to be in sound condition, and it
needed to be affcordable fto low and moderate income
households.

MR. KENT-SMITH: And this was part of the second round
methodolegy, this filtering?

MR. BERNARD: It was.
[5/24/16T 35:3-25].
In 2007, however, the Appellate Division invalidated COAH’s

Third Round Rules filtering model, which was based, in large

part, on prior round methcdologies. See In re Adoption of

N.J.A.C., 5:94 & 5:95, 390 N.J. Super. 1, 45-4¢ {App. Div. 2007).

While the court did not foreclose the use of filtering as a

secondary source, it cauticned that a methodolcgy for filtering
“must be based on the most recent and reliable data available”.
1d. at 46. Because of that decision, neither Dr. Kinsey nor Dr.
Angelides attempted to replicate the prior round methodologies,

instead choosing to create their own filtering models.
Dr. Angelides explained his filtering methodology thusly:

DR. ANGELIDES: So, we collect data on filtering in New
Jersey. And the way we do that is by locking at all of
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the housing transactions between 2000 and 2014 in New
Jersey. So, every gingle housing transaction in New
Jersey between 2000 to 2014. And we measure whether --—
and we look through all cof them and identify houses
that sold twice in that period of Time. And if you
look at the measure for the first transaction and for
the second transacticn, whether that house was
affordable to a low and moderate income family.

L A

And so, [to determine whether that house is
affordable, ] we convert that [purchase price] into a
housing cost that -- on an annualized basis. 5o, we
take a percentage number that we apply to the sale
price that accounts for property tax and interest and
mortgage insurance, and homecwner’s insurance, and
create an annual housing price.

* ok Kk

So... 1f a house was not affordable in the first
transaction, and if it was affordable in the sscond
transaction, then 1t’s filtering down. If it was
affordable to low and moderate income families in the
first transaction, and was not affordable in the
gsecond transaction, that’s filtering up.

* * Kk

Sc, we calculate —- cobserve which units filter and
which do nct, according to our definiticn. And we use
those observations to develop an ecconometric medel of
filtering that takes inte account whether you had
filtered the income of the community, the density of
the community, how many units are in the community,
and other ecconomic factors in the community, and then
we used that model to predict future filtering based
on the characteristics of the community geing forward
in predictions of growth.

[5/2/16T 186:19-199:21].

Dr. Angelides estimated that 37,604 units will filter down
to low and mcderate inccome persons throughout the State between
2015 and 2025 (thus reducing the statewide affordable housing

need), and projected that Scuth Brunswick’s allcocation of that
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downward filtering would decrease its affordable housing need by

54 units.

On cross-examination, Dr. Angelides conceded that his
methodology suffered from several flawed assumptions. Not only
did he ignore the need for a down payment in his definition of
“heousing cost”, but he excluded the principal payments as well
as the interest reguired to amortize a conventional 30- vyear

mortgage:

MR. GORDON: So, your —-- your assumption is that
something’s affordable without locking at whether it
includes & principal on a mortgags or not?

DR. ANGELIDES: So, principal’s not a cost in the same
[sense] that interest 1s. Interest is gone, just like
rent, when you spend the rent, the rent’s gone, you
never get 1t back. The principal is not gone. It’s
yours. It’'s savings. So, it’s a form of forced
savings.

MR. GORDON: If a low and moderate income person’s
going to a bank and applying for a mortgage, do they
have to qualify based on whether they can pay Jjust the
interest c¢r the principal plus the interest?

DR. ANGELIDES: Roth.

MR. GORDON: Both the principal and the interest?
DR. ANGELDIES: Yes,.

[5/4/16T 99:8-22; 5/4/16T 102:3-103:47.

Tellingly, when Dr. Angelides altered his filtering methodology
to include principal and interest, the need for affordable

housing increased. See 5/4/167 119:21-120:25.
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In additicn, since he lacked an “actual” statewide data
source for rental housing, he had to “extrapolate” the filtering

of rental units from the owner-occupied housing data:

MR. GORDON: ... I want to start with rental units. How
do you determine whether or not a rental unit gets
filtered in your methodology?

DR. ANGELIDES: There 1s no direct -- so, the -- the
filtering model uses data from owner-occupied housing.

MR. GORDON: So, there is no data for rental housing?
DR. ANGELIDES: That's correct.

MR. GORDON: Do you know what share of low and moderate
income households in New Jersey are renters?

DR. ANGELDIES: A large percentage. I don’t know the
number offhand.

MR. GORDON: Upwards of half?

DR. ANGELIDES: That’s my belief, yes. My =~- my
understanding, nct my belief.

MR. GORDCN: So, -- so, for a population that is in
your understanding more than half of the low and
moderate income households in New Jersey, your model
doesn’t have any actual data; 1s that correct?

DR. ANGELIDES: That’s correct. Not on —- so, the —-
the data are based on owner-occupied housing. That’s
correct.

[5/4/16T 89:2-217.

Since his model did not use “actual data”, Dr. Angelides was
uncertain as to whether or not the transaction data he did rely
on excluded vacant lots or homes that were damaged by Super
Storm Sandy which, of course, would further burden a low and

moderate income household in terms of the funds reguired to
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construct a home or re-construct it to make it habitable. See

5/4/16T 77:24-82:24.

Finally, Dr. Angeliides included any housing unit sc¢ long as
it “is available to be purchased by low and mcderate income
family.” See 5/4/16T 74:74:7-75:15. Despite the fact that CORHU's
maximum sales price for a moderate income household in Region 3
is 8196,000, sece 5/9/16T 74:19-22, Dr. Ancelides testified that
a $500,000.00 home at the Jersey Shore was “affordable,” 5/4/16T
148:10-13, not a credible position. When qguestioned about that
issue, he acknowledged that his numbers would change if the
hemes purportedly avallable for filtering down were not actually
affordable to, or cccupied by, low and moderate income
households:

DR, ANGELIDES: If those houses are not filtering down, then
that would change the numbers, vyet.

[5/4/16T 195:9-196:7]
In stark contrast, Dr. Kinsey utilized a three-step process
to determine if a unit had filtered:

{1} Whether the unit was initially unaffordable to low and
moderate income household, but is now affordable;

(2} Whether the unit is in sound conditicn; and
(3} Whether the unit was already occupied by low and

moderate income persons.

[5/9/16T 70:1-71:25].
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Although he used the same set of repeat sale transactions, and
included the same factors as Dr. Angelides, unlike his
counterpart, he did recognize the need for low and moderate
income households to pay principal and interest, hazard
insurance, mortgage insurance and property taxes. Sece 5/9/16T

13:22-74:16.

Addressing rental units, Dr. Kinsey used the ACS data teo
determine first, whether a rentai unit had “changed hands” at
leazst once since 2000; and second, whether those units were
affordable or not. See 5/9/16T 82:3-83:23. He also used the ACS
data to determine the share of both rental and cwner occupied
units that were actually occupied by low and moderate income
households. See 5/9/16T 80:8-18, 84:15-18., Based on all of these
factors, Dr. Kinsey projected a statewide loss of 30,047 units
{(between 2015 and 2025) due to “upward” filtering, a phenomenon
that eguated to a 395 unit increase in the Township’s affordable

housing obligation.

While Mr. Bernard was particularly critical of Dr.
Angelides’ filtering model, he was also unsure that Dr. Kinsey's

model was reliable:

MR. BERNARD: ... Well my ccnclusion is that Dr.
Angelides’ methcdology for filtering is -— not
accurate. It bears no resemblance tTo what actually has
cccurred cn the greund, and it strikes me that Court,
is pretty much in the same position with Dr,
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Angelides’ methodology as the Appellate Division was
in 2007, where the Appellate Division was faced with a
consultant, with a very complex, technical,
hypeothetical model that showed tThat filtering was
occurring, and scme hard census data that shows the
oppesite 1s true. It also strikes me that another way
to look at this data, Your Honor, is when you think
about the variocus constructs within the prior round
methodology that include demolitions and conversions,
that include a number of assumptions, and that they’re
in effect theoretical constructs that you could look
at these data, and you could say, you kncw, even —— no
mnatter what happened with demclitions, and no matter
what happened with filtering we lost 130,000
affordable units in the state from 2010 -- from 2000
to 2010 if -- if you’re locking for a simple way to
quantify it, and 1f we projected that number 16 years
forward, then the number would be huge, and if Your --
Your Honor was thinking about using something like
this as an alternative t¢ these complex theoretical
models you might choose to defer most of that. But ——
but ——- but T think what this dces show 1s that
although T can’t say that the —-- the Fair Share
Housing Center model is —- 1is acgurate, I think it
shows that it is, at least, in the right direction and
probably conservative.

THE COURT: But they both use a filtering factor, both
Angelides and Kinsey.

MR. BERNARD: Well, Kinsey, in effect, takes the —— the
Angelides model and corrects some of the assumptions,
some of things we talked about, about [principal], and
the interest rate, and —- whether it’s actually
occupled by low and moderate incoms households, and
the fact that it doesn’t have any data about rentals,
well, the Kinsey model has data about rentals. It has
—— 1t corrects the assumptions about [principal] and
interest. A unit doesn’t filter unless 1t’s actually
occupled by a low and moderate income household,

THE COURT: Well, those are the things that vyou
believe COAH wculd want to see were they to try to
overcome the Appellate Division’s identification of
deficiencies?

MR. BERNARD: Yes.
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MR. KENT-SMITH: Now, with regard to the -- the model
and construct that Dr. Angelides prepared, then vyour
ocpinion, just to summarize for the Court, is that that
is a less reliable model than Dr. Kinsey's?

MR. BERNARD: I -- I don’t know that either model is

reliable. I =~- I don't understand the -- the Kinsesy

model well enough to say that it’s a reliable model.
All 1 can say is that the results are -— have —-- are
more consistent with what you see when you just lock
at the hard data, and -- and that the results may be
even conservative.

[5/24/16T 54:11-56:22].

Finally, Mr. Bernard expressed serious reservaticns as to
whether filtering is appropriate at all, in light of the
Appellate Divisicn’s mandatory prerequisites for including a

“filtering” component in a fair share methodology:

Well, there were a number of concerns, one is that the
Appellate Division had laid out five conditions that -
- that CCAH needed to demenstrate existed in New
Jersey for filtering to occur, and I found that they
couldn’t show that those conditions existed, filtering

especially, because of the tight housing market, and
the lcocw vacancy rate.

(5/24/16T 38:11-16].

While both Drs. Angelides and Kinsey included “filtering”
as a factor to be considered in formulating an appropriate fair
share methodology, neither satisfactorily addressed the
deficiencies identified by the Appellate Division in In Re

Adoption of N.J.A.C., 5:94 and 5:95, supra, or the criticisms

offered by Mr. Bernard in his credible and persuasive testimony.

Given the Supreme Court’s admonition to avoid using
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“disapproved” techniques, and Mr., Bernard’s candid reservations
as to the reliability of either Dr. Angelides’ or Dr. Kinsey’s
mocel, I have excluded the concept of “filtering” from the fair

share methodology adopted herein.

iv. Calculate Prospective Need by Municipality

The next step is to adjust the Township’s gross
prospective need, of 1,523 units, in light of the secondary
sources of supply and demand. While I have excluded the
concept of “filtering,” both demolitions and conversions
remain viable secondary sources, which will ultimately affect
South Brunswick’s fair share of this region’s affordable
housing need.

According to Dr. Kinsey’s methodology, South Brunswick’s
fair share obligation increased by 30 units because of
“demolitions” between 2015 to 2025, but it decreased by 20
units based on “conversions”. Accordingly, after applying the
net increase of 10 units, South Brunswick’s fair share
cbligation is 1,533, a number that will be further adjusted
based on a number of COAH approved regulations and devices,!3

Finally, the last three steps of this component which are:

BThe precise calculations performed to compute South Brunswick’s
unadjusted fair share number of 1533, are detailed, infra in the
attached Appendix.

86



(a} calculate the 20% cap and, if applicable, reduce
prospective need;

(b) calculate prospective need obligations (net) by
municipality; and

{c) calculate the 1,000-unit cap and, if applicable, reduce
the prospective need obligaticn

The availability and application of these potential
adjustments will be addressed during the compliance phase of

the trial, as discussed more fully in Section IV below.

C. Summary of Witness Credibility

While I have, throughout this opinion, expressed my view of
the credibility of the experts, I feel compelled to summarize
them and to comment on some of the more subtle indicia of
truthfulness. These factors include the witnesses’ tones while
testifying, whether they maintained eye contact, their demeanor,
whether'they appeared evasive or forthright, whether any motive
or bias was apparent, as well as the witnesses’ general body
language. All of these factors were taken into consideration by

me in assessing the credibility of each witness.
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Mr. McCue, whom I believe to be one of the foremost experts
in the country, answered all guestions directly and candidly.
He was knowledgeable, had no apparent bias or motive to “shade”
his testimony} nor did he hedge or delay when being cross-
examined. His testimony was consistent with common sense,
supported by.reliable data, and generally believable in all

respects.

Likewise, Mr. Bernard’s testimony was also highly credible
and persuasive. His unique.background: (1) as COAH's Executive
PDirector; {Z2) as an affordable housing consultant for both
municipalities and builders/developers; and (3) as a court
appointed Special Master, enabled him to offer a ttuly unique
perspective, unrivaled by any other witness, about the
substantive issues confronting the court. His presence at COAH
during the promulgation of that Agency’s First and Second Round
Rules imbued him with knowledge of, and invaluable insights
into, COAH’s policy cbjectives and raticnales. He provided
thoughtful, direct answers on both direct and cross-examination,
and showed no bias in evaluating the strengths or weaknesses of
the parties’ respective positions. The fact that he found
neither Dr. Angelides’ nor Dr. Kinsey’s methodolegy regarding
“filtering” reliable was, in my view, demcnstrative of hié

candor.
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T alse found the testimony of Dr. Kinsey to be credible and
forthright as well. Sounding more like an academic professor
than an adveocate, he provided detailed explanations in response
to my guestions, as well as those posed by opposing counsel.,
Indeed, Dr. Kinsey’s testimony unguesticnably underscored his

deep, possibly unparalleled understanding of the Mount Laurel

doctrine, drawn from his background as: (1} a private sector
planning censultant on affordable housing issues; (2} a public
secter consultant assisting municipalities with their housing
elements and fair share plans; (3) as a Special Master in
affordable housing litigation; (4) as an active participant and
commenter to COAH during its rule making process; (5) as a
professor and lecturer on affordable housing issues at Princeton
University, Rutgers University, and the University of
Pennsylvania; and (6) as an author of scholarly articles related

Lo the Mount Laurel doctrine, {(one of which was cited

approvingly by the Supreme Court).

In addition, Dr. Kinsey’s efforts to craft a
constitutionally acceptable fair share methodology, began well
before South Brunswick’s declaratory judgment action was filed,
a task he undertock simplyv because he wanted “to do it afresh”.
Based upon these, and other less tangikle factors, such as his
tone, his eye contact with the court, and his willingness tc

change or alter his opinions based upcn new information or well-
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founded criticisms, I found his testimony persuasive and gave it

great weight.

In stark contrast, Dr. Angelides’ testimony was far less
credible on matters of importance, and was, on more than one
cccasion, inconsistent with common sense, and contrary to
cstablished COAH rules and judicial precedent. Many of these
criticisms were, perhaps, due to his admitted unfamiliarity with

the Mount Laurel Doctrine, {stating that he could not recall

whether or not he had actually read any of the foundational

Mount Laurel decisicns). He also professed to having little

knowledge of compliance mechanisms routinely used by
municipalities to achieve their fair share of the region’s need
for affordable housing - beoth rather startling and disturbing

disclosures.

On cross examination, his answers were often evasive,
prompting me to remind him to answer the questions being asked
at least a dozen times. See, e.g., 5/3/16T 45:1-3; 5/4/16T
48125,

I also found his opinions to ke unpersuasive on the merits.

Much of this is attributable to his faillure to adhere to the

Supreme Court’s directive in Mount Laurel IV, that “previous

methodologies employed [by COAH] in the First and Second Round

Rules should be used to establish present and prospective
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housing need. Mount Laurel, supra, 221 N.J. at 30 (citation

cmitted}. The parties should demonstrate to the court
computations on housing need and municipal obligations based on
these methodolegies.” Ibid.

In point of fact, Dr. Angelides deviated from COAH's prior
round methcdologies on twenty-six (26) occasions, often when
comparable data was readlly available and replication was
possible. Eéch one of those deviations, either directly or
indirectly, reduced South Brunswick’s prospective fair share
obligation. While not exhaustive, the following examples
demonstrate why I have concluded that his. methodology should be
rejected as a result-oriented effort that was deslgned and
crafted to reduce the projected prospective need on a statewide
basis:

(1) Instead cof following COAH's income>limits and the UHAC
regulations, Dr. Angelides crafted an untested and
untried method to calculate income limits for low and
mederate income households, which, when applied, reduced
the statewide prospective need by thousands of units;

(2)Used those income limits to determine whether a
household qualified as low or moderate income, despite
their admitted inconsistency with HUD regulations (and
COAH/UHAC rules); advocating this position while South

Brunswick was proposing, as a significant part of its
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failed fair share plan, several 100% affordable heusing
projects, each dependent upon federal tax credits that
mandated different income limits for cccupancy
eligibility;

{(3) Projected that, between 2015 and 2025, the Township would
experlence “zero” employment growth, despite the
Township’s reliance on significant future non-residential
growth to fund its affordable housing trust fund and
finance its proposed 100% affordable housing project (s);

(4) Instead of using the two most recent decennial censuses,
Dr. Angelides deviated from CCAH's Second Round
methodology in calculating headship rates, by using the
ACS data, which had the effect of reducing the statewide
prospective need number by approximately ten thousand
units; and

(5) Opined that a home priced under $500,000 was affordable
to low and moderate income pergons, based on his
exclusion of normal household expenses such as principal
and interest required to amortize a mortgage, the cost of
utilities, or the necessity of making a down payment.

Based upon these and other deficiencies, as well as the

rather obvious disceonnects between Dr. Angelides’ methodology
and South Brunswick’s propcsed plan, I found his testimony not

credible, and rejected his methodology as inconsistent with
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approved COAH regulations and violative of the FHA and judicial
precedent.

IVv. REMEDIAL PROCEEFDINGS - PHASE II

The next phase of South Brunswick’s bifurcated compliance
trial would, ordinarily, require “an individualized assessment”
of the Townshlip’s housing element and fair share plan, based
upcen the Township’s calculated fair share of the present and
prospective regional need for affordable housing. See Mount

Laurel IV, supra, 221 N;J. at Z28-29. Here, however, because of

the Township’s systematic “abuses” of the declaratory judgment
process, and the revocation of its immunity, the Township stands
in a far less favorable position than it would have, had it
proceeded “with good faith” and with “reasonable speed”. See
id. at 26, 33. Instead of being given an opportunity to
“supplement” and remedy perceived deficiencies in its.housing
element and fair share plan, while, at the same time, retaining
its “immunity” from builder remedy lawsuits, a more intrusive,
less deferential approach is warranted.

Unfortunately, the path chosen by the Township: (1)
measured by its insistence on including in its plans mechanisms
that were legally invalid, demonstrably impractical, and
inconsistent with COAH regulations and judicial precedent; and

(2) marked by its steadfast refusal to make the necessary

modifications, caused me to conclude that South Brunswick was
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“determined Co be censtitutionally non=-compliant”, resulting in
a concomitant loss of its immunity. Id. at 33.

After its immunity was revoked, several actions were filed
against Scouth Brunswick seeking site specific relief - builders’
remedies - which collectively sought to havé their respective
properties rezoned to permit affordable housing te be
constructed theréon. These builders’ remedy actions, which,

under Mount Laurel TV, supra, were authorized only where the

declarétory judgment review process is “abused” or has becone
“unreasonably protracted”, id. at 26, or where the Township’s
proposed manner of compliance has been found “constitutionally
wanting”, id. at 29, are substantially different than the
“reward-based” apprcach authorized by the Supreme Court in Mount

Laurel II, supra, %2 N.J. at 158, 278-80 {(builders’ remedies

“should be granted” where a builder/plaintiff “proceeds in good
faith” and thereafter “vindicates the constitutional

obligation”}. Instead, the framework established in Mcunt Laurel

iV, supra, fundamentally alters that approach, rendering

cbsclete the “first to file” priority scheme first articulated
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in J.W. Field Cec., Inc. v. Franklin Twp., 204 N.J. Super 445

(Law Div. 1985).!'% This is especially so, since being a
“successful plaintiff”, previously a prerequisite to a builder’s

remedy, 1s no longer a consideration. Compare, Mount Laurel IV,

supra, 221 N.J. at 26-27, 29.

As such, any builders’ remedies awarded in this case will
be based upon a more interactive process, and will be guided
primarily by equitable considerations, which should include, at
a minimum, an assessment cf whether any project was clearly more
likely to result in actual construction than other projects, the
availability of infrastructure, the project’s proximity to goods
and services, its regional accessibility, and the property’s
envircnmental suitability and compatibility with neighboring

land uses. See J.W. Field Co., Inc., supra, 204 N.J. Super. at

460-463; see alsc Mount Laurel II, supra, %2 N.J. at 211 (the

obligation to encourage low lncome housing, will depend upcn

"natural long-range land use planning” rather thanr upon “sheer

14 While the “date of filing” pricrity system adopted in J.W.
Field Co., Inc., supra, 204 N.J. Super at 460, 462, has never
been specifically embraced by any appellate authority, it has,
for all intents and purpcses, become embedded and generally
followed in Mount Laurel jurisprudence for more than 30 years.
It seems reasonable to conclude that it remains a viable
protocol for determining priorities among multiple plaintiffs in
litigation against fTowns that were neither “certified” nor
enjoyed “participating status” before COAH. Nonetheless, the
Supreme Court has encouraged “present-day courts” to employ
“"flexibility in controlling and prioritizing litigation”. See
Mount Laurel IV, supra, 221 N.J. at 26.
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economic forces.”). As confirmed by the Supreme Court, the
“Constitution of the State of New Jersey does not require bad

planning”. TId. at 238.

In the second phase of this litigation, the inclusion,
timing, and prioritization of the various competing builders’
remedy sites shall be addressed in the first instance by the
Speclal Master. Her review and ultimate recommendations to the
court regarding how to best achieve constituticnal compliance,
shall be guided by the equities (as described above) as well as
sound environmental and planning considerations. See Mount

Laurel II, supra, %2 N.J. at 279-280 (builder’s remedy warranted

unless the propcsed project is “clearly contrary to sound land

use planning”); see also id. at 280 (“trial courts may adjust

the timing of builders’ remedies so as tco “cushion the impact”
of these developments where the impact would otherwise cause a
“sudden and radical transformation of the municipality.”). Any
objections to her recommendations shall be made in writing and
filed with the court on notice to all parties, including the
Special Master, and adjudicated in accordance with the framewcrk

articulated above.
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V. CONCLUSION

In enacting the FHA, the Legislature “clearly signaled,”
and the Supreme Court recognized, that an administrative remedy
that resulted in “voluntary municipal compliance” with its
affcrdable housing obligation, was “preferred” tec litigation

culminating in a “compelled rezoning.” Mount Laurel IV, supra,

221 N.J. at 34. However, as a result of COAH's inability to
function in the manner envisioned by the FHA, the Supreme Court
determined that the FHA’s “exhaustion-of-administrative-remedies
requirement” should be “dissolved”, leaving the courts to
“resume” their role as “the forum of first instance,” i1d. at 20,
to adjudicate a municipality’s constitutional compliance “on the
merits of the records developed in individual actions.” Id. at
29.

The Supreme Court undoubtedly envisioned that “certified”
and “participating” towns would likely subject themselves, as
South Brunswick did in this case, to judicial review via the
filing of a declaratcry judgment acticn, taking advantage of the
temporary immunity offered to them, thus insulating them from
the threat of multiple exclusionary zoning/ builder’s remedy
lawsuits. Id. at 23-24.

The Court also recognized, however, that some
municipalities might not embrace, in full, their affordable

housing obligation, choosing instead to purse a path of
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resistance, resulting in a loss of immunity, and consequent
vulnerability to builders’ remedy lawsuits. Judge Serpentelli’s

acdmonition in J.W. Fields Co., Inc., 204 N.J. Super. at 468,

bears repeating here: “[i]f a municipality chooses not to
voluntarily comply, 1t brings upon itself the potential that
multiple builders will force it to comply. The choice is the
municipality’s.”

Regrettably, because South Brunswick failed tc heed this
warning, the elements of its affordable housing plan will not be
those selected ky its elected and appointed representatives, but
instead, will be those designed and implemented by third
parties, the Special Master and the Court.

Intervencor FSHC shall submit an appropriate form of crder
under the 5-Day Rule, incorporating this Opinion by reference,
and which: (1) sets South Brunswick’s pre~credited and
unadjusted fair share of the region’s prospective need at 1,533
units; (2} directs the parties to contact the Court to set a CMC
to address the scope and scheduling of Phase II of this
bifurcated trial; and (3) directs the parties to meet and confer
in advance of the CMC, to address the pricritization and
realistic development potential of the various builders’ remedy
sites.

Costs to Defendant-Intervenors.
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APPENDIX

s R sOurcesaﬁd" R
Step Calculations Result
PHASE ONE: CALCULATE REGIONAL PROSPECTIVE NEED
COAH Housing
Region 3 West
1 | Identify the 'housing region” Report, pp. 23-24 Central: Hunterdon,
Somerset, and
Middlesex Counties
5 De’germlne the population projection Report, p. 25 2015-2025
period :
Determine the regional poputation 2015 _
3 | and project regional population 2025 Model: Tabs 1c., 1,378,500
1¢1., 1e,, & 1ef.
{persons)
Identify and remove 2014 "group .
4 quarters" population from total population Model: Tab 1h.
Calcutate 2000 and 2014 headship rates
5 | and project 2015 and 2025 headship Model: Tab 1g.
rates
6 [Estimate 1999 LMI HH: Removed from
April 2016 Model at request of the Court]
7 Calculate 2015 low and moderate income | Model: Tabs 1b. & 184,462
households 1f.
8 Project 2025 low and moderate income Model: Tab 1b1. 204,857
households
Calculate and project the regional Step 8- Step 7 =
9 | increase in low and moderate income 204,857 - 184,462 = 20,396
households, 2015-2025 20,396
Pool and reallocate projected regional
10 | growth in low and moderate income Not applicable Not applicable
households below age 65
11 Det.ermme regional prospective need Step © 20.396
(units)
PHASE TWO: ALLOCATE MUNICIPAL PROSPECTIVE NEED
Exempt Qualifying Urban (Municipal) Aid
12 | municipalities from housing need Not applicable Not applicable
allocations
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Calculate the equalized nonresidential Model: Tab 3,
13 valuation (ratables}) factor AZ275.T275 0.086164517
Model: Tab 4,
14 | Calculate the undeveloped land factor A275:H275 0.101856321
Calculate the differences in household Model: Tab 5,
15 income factor B275.:P275 0.036042548
(Step 13 + Step 14 +
Calculate average allocation factor to (0852211652/5?; ; +
16 | distribute regional low and moderate O 101856321 0.074687795
income housing need by municipality +0.036042548)/3 =
0.074687795
Step 11 x Step
17 Calculate gross munigipal prospective 16 = 20,396 x 1523
need municipality (units) 0.074687795 = ’
1,623

PHASE THREE: ADJUST FOR SECONDARY SOURCES OF DEMAND AND SUPPLY

[Filtering: Removed from April 2016

18 Model at the request of the Court]
Estimate residential conversions affecting .
18 | low and moderate income households Model: -Tab 8, 20
. A275:1275
(units)
20 Estimate demolitions affecting low and Model: Tab 8, 30
moderate income households (units) A321:AD321
, Step 17 - Step 19 +
21 ﬁi‘gﬁ%‘;f;‘;iﬁﬁg"’e need by Step 20 = 1,523 - 20 1,533
_ _ + 30 =1,533
PHASE FOUR: ADJUST FOR CAPS
' ) . Model: Tab 2015-25
O
22 ffj'c”'atertheeﬁh/,"ecjgefj”(ddr:;:)pp"Cab'e' Mid C. Post Cap. Not applicable
eauce prosp A24:124
Calculate the prospective need
23 obligation (net) by municipality {(units}) Step 21 1,533
Calculate the 1,000 unit cap and, if To be determined To be determined
24 | applicable, reduce the net prospective after verification of after verification of
need obligation credits by the Court | credits by the Court
Notes:
For a description and explanation of each of the steps and data sources used to reach the determinations in
A this table, see "NEW JERSEY FAIR SHARE HOUSING OBLIGATIONS FOR 1999-2025 (THIRD ROUND)

UNDER MOUNT LAUREL IV FOR MIDDLESEX COUNTY," dated April 21, 20186, prepared by David N,
Kinsey, PhD, FAICP, PP, for and in collaboration with Fair Share Housing Center ("Report").

For the data and calculations that are the source of the determinations in this table, see the Excel workbook
with linked worksheets that provide the data, data sources, and calculations used to compute 2015 Present
Need, 1987-1999 Prior Round obligations, and 2015-2025 net Prospective Need allocations using the Prior
Round methadology , FSHC R3 Model - Middlesex County - Without Gap Period and Filtering, submitted

July 19, 2018 ("Model").

Prepared by David N. Kinsey, PhD, FAICP, PP, Kinsey & Hand, Princeton, NJ, July 20, 20186
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