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PRELIMINARY STATEMENT 

The New  Jersey  Fair  Housing  Act, N.J.S.A. 52:27D-301 to -329 ("FHA") 

makes clear that legislative and executive  branches firmly believed that the best way to 

advance affordable housing goals of our state was to diminish the role  of the  “builder's  

remedy”  severely,  and  to foster the  ability  of  municipalities  to  comply voluntarily 

"without litigation."    To advance these goals, the Legislature established a series of 

ways for municipalities to obtain immunity from builder's remedy litigation, and indeed 

deliberately made it easy for municipalities to obtain such protections. 

South Brunswick Township (“Township”) has satisfied two of the criteria the 

Legislature established to obtain immunity. Therefore, it has a statutory right to 

protection from Mount Laurel lawsuits.   

The Supreme Court's recent decision entitled In re Adoption of N.J.A.C. 5:96 & 

5:97 by N.J. Council on Affordable Housing, 221 N.J. 1 (2015)("In re COAH") provides 

further support for the Township's application for immunity. In this decision, the 

Supreme Court emphasized its desire (1) to follow the FHA processes "as closely as 

possible," and (2) to provide municipalities "like treatment to that which was afforded by 

the FHA." In re COAH, supra., at 6, 27. Following the FHA processes "as closely as 

possible" and giving the Township "like treatment to that which was afforded by the 

FHA," inescapably leads to the conclusion that the Township is entitled to immunity 

because it satisfies the criteria the Legislature established. 

Aside from the Township’s satisfaction of the Legislature's criteria, this Court 

should use its inherent discretion to grant the Township immunity for a number of 

reasons. First, the Township petitioned COAH for Round 3 substantive certification, and 
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therefore deserves special treatment according to In re COAH. Second, voluntary 

compliance is preferable to resolution of Mount Laurel disputes through builder's remedy 

litigation. Finally, the history and conduct of the Township demonstrate that it is indeed 

committed to voluntary compliance. 

For all of these reasons, detailed below, this Court should grant South 

Brunswick’s motion for immunity. 
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STATEMENT OF FACTS AND PROCEDURAL HISTORY 

In 1975, the Supreme Court issued its decision in So. Burlington County 

N.A.A.C.P. v. Twp. of Mount Laurel, 67 N.J. 151, appeal dism. and cert. denied, 423 

U.S. 808, 96 S.Ct. 18, 46 L.Ed.2d 28 (1975)("Mount Laurel I").  In 1983, eight years 

after deciding Mount Laurel I, the Supreme Court decided So. Burlington County 

N.A.A.C.P. v. Mount Laurel Twp., 92 N.J. 158 (1983)("Mount Laurel II").  In response 

to its perception of “widespread noncompliance” with Mount Laurel I, the Supreme 

Court established procedural and substantive requirements designed to implement the 

doctrine more effectively. Id. at 199.  On one hand, it created a fairly soft “builder’s 

remedy” standard to create an incentive for developers to sue non-compliant 

municipalities.  Id. at 279-80. On the other hand, it created a judgment of compliance and 

“repose” to create an incentive for municipalities to voluntarily comply and secure 

protection from Mount Laurel suits.  Id. at 292. By creating incentives for municipalities 

to comply, the Supreme Court sought to advance its primary objective – to promote 

voluntary compliance by municipalities.  While Mount Laurel II created a judicial system 

to implement the Mount Laurel doctrine, the Court emphasized its strong preference for a 

legislative solution rather than a judicial one. Id. at 352. 

 Mount Laurel II precipitated a flood of “builder’s remedy” lawsuits.  This flood of 

lawsuits created a movement for legislative change to provide an avenue for 

municipalities to comply voluntarily and thereby diminish “builder’s remedy” litigation.  

Thus, the Legislature enacted and, on July 2, 1985, former Governor Thomas Kean 

signed into law, the FHA.  The express purpose of the FHA was to provide towns with an 
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administrative process in which to achieve constitutional compliance, free from the costs 

and burdens of builder's remedy lawsuits: 

The Legislature declares that the State's preference for the 
resolution of existing and future disputes involving exclusionary 
zoning is the mediation and review process set forth in this act and 
not litigation, and that it is the intention of this act to provide 
various alternatives to the use of the builder's remedy as a method 
of achieving fair share housing. N.J.S.A. 52:27D-303. 
 

Subsequently, 315 municipalities, including South Brunswick, brought themselves under 

the protective umbrella of the Council on Affordable Housing’s (“COAH’s”) jurisdiction.   

COAH was charged with responsibilities including defining the State's housing regions, 

“estimat[ing] the present and prospective need for low and moderate income housing” in 

each region, and establishing criteria and guidelines so that municipalities could 

determine their fair share obligations.  N.J.S.A. 52:27D-307. Consistent with its charge, 

COAH adopted regulations for three housing rounds. 

 On July 14, 1987, the Township adopted a first round (1987-1993) Housing 

Element and Fair Share Plan, addressing a 669 unit affordable housing obligation (603 

new construction/ 66 rehabilitation). The Township received conditional first round 

substantive certification from COAH on May 20, 1987, and final first round certification 

on August 3, 1987 (SBa 1- 4)1. By voluntarily bringing itself under COAH’s jurisdiction, 

the Township insulated itself from exclusionary zoning suits.   N.J.S.A. 52:27D-309 and -

316.   

 Subsequently, the Township prepared a second round plan to address its 

cumulative (1987-1999) affordable housing obligation of 937 units (842 new 

construction/ 95 rehabilitation) (SBa  5-62). It received interim substantive certification 

                                                           
1 SBa – Refers to South Brunswick Appendix. 
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from COAH on October 6, 1993 (SBa 63-64). It received approval of its second round 

spending plan on July 20, 1994 (SBa 65-66) and second round substantive certification 

was granted by COAH on February 4, 1998 (SBa 67-84). As the Township’s second 

round certification was valid for six years and COAH had yet to adopt its third round 

(1987-2014) regulations, the Township received an extension of its second round 

substantive certification on January 7, 2004 (SBa 85-89).  

 On December 20, 2004, COAH’s first version of the third round rules became 

effective. N.J.A.C. 5:94-1.1, et seq. The third round rules marked a significant departure 

from the methodology utilized in COAH’s two prior rounds. Previously, COAH assigned 

an affordable housing obligation as an absolute number to each municipality. The third 

round rules implemented a “growth share” approach that linked the production of 

affordable housing with future residential and nonresidential development. Each 

municipality was required to project the amount of residential and nonresidential growth 

that would occur during the period 2004 through 2014. As development occurred, 

municipalities were required to provide one affordable unit for every eight market rate 

housing units developed and one affordable unit for every 25 jobs created. Id.  

 In compliance with COAH’s rules, the Township filed a petition for third round 

substantive certification on December 16, 2005. Included with the petition was a request 

for approval of the Township’s third round spending plan (SBa 90-97).  Before COAH 

could review the Township’s petition, however, the Appellate Division overturned 

portions of COAH’s third round regulations and methodology. In the Matter of the 

Adoption of N.J.A.C. 5:94 and 5:95 by the New Jersey Council on Affordable Housing 

(and related cases), 390 N.J. Super. 1 (App. Div. 2007). In its decision, the Appellate 
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Division affirmed in part, reversed in part, and remanded portions of the original third 

round rules back to COAH for revisions. Significantly, the court invalidated key aspects 

of COAH’s third round rules, including the “growth share” methodology, and ordered 

COAH to propose and adopt amendments to its rules to address the deficiencies 

identified by the court. Id. 

 COAH’s revised rules, effective on June 2, 2008, (See 40 N.J.R. 2690(a); 40 

N.J.R. 3161(a)), as well as further rule revisions adopted September 22, 2008, and 

effective on October 20, 2008 (See 40 N.J.R. 5962(a); 40 N.J.R. 5965(a)), provided 

residential development and job projections for the third round (which was expanded to 

encompass the years 2004 through 2018). See N.J.A.C. 5:96-1, et seq. and 5:97-1, et seq. 

Additionally, COAH revised its ratios to require one affordable housing unit for every 

four market rate housing units developed and one affordable housing unit for every 16 

jobs created. Municipalities were required to set forth in their Housing Element and Fair 

Share Plans how they intended to accommodate the affordable housing obligation 

generated by COAH’s revised third round growth projections. COAH’s substantive rules 

also required that a municipality provide a realistic opportunity for affordable housing in 

proportion to its actual growth during the third round as expressed in final certificates of 

occupancy issued for residential and nonresidential development. Id. In addition, the rules 

required municipalities to prepare a spending plan, submit it to COAH for review and 

approval before any municipal affordable housing trust funds could be spent. N.J.A.C. 

5:97-8.1(d). Under the rules, a municipality was required to spend development fees 

within four years of COAH's approval of its spending plan. N.J.A.C. 5:97-8.10. 
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Municipalities were obligated to file amended third round petitions for substantive 

certification no later than December 31, 2008. 

 In compliance with its obligations under the amended third round rules, the 

Township filed an amended petition for third round substantive certification on 

December 31, 2008. As before, the petition included a request for approval of the 

Township’s amended third round spending plan (SBa 98-108). Once again, it was clear in 

the petition that the Township fulfilled its affordable housing obligation by way of its 

own in-house program, using municipal employees to oversee all aspects of the 

Township’s program.  

            Along with its amended third round petition, the Township also submitted a 

request for a waiver of the limitation on producing affordable housing opportunities by 

way of an in-house “market-to-affordable” program (SBa 109-111). Pursuant to N.J.A.C. 

5:97-1.4, a “market-to-affordable” program is defined as “a program to pay down the cost 

of market-rate units and offer them in sound condition, for sale or rent, at affordable 

prices to low- and moderate-income households to address all or a portion of the fair 

share obligation.” N.J.A.C. 5:97-6.9(b)4 limits a municipality in the number of units it 

can produce through a market-to-affordable program, “unless the municipality has 

demonstrated a successful history of a market-to-affordable program.” The Township’s 

maximum amount permitted under the rules would have been 94 units.  In its amended 

petition, the Township requested permission to satisfy 15% of its fair share obligation 

(the equivalent of 146 units) through its market-to-affordable program.  

 On October 14, 2009, despite objections submitted to the Township’s request for 

a market-to-affordable waiver, after reviewing the matter fully COAH approved the 
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Township’s request for a waiver of the market-to-affordable limitation and authorized the 

Township’s 146 unit in-house market-to-affordable program (SBa 112-115). 

 On April 6, 2010, COAH issued a lengthy and comprehensive Premediation 

Report, reviewing all of the objections to the Township’s Amended Third Round plan as 

well as the Township’s responses thereto. In order to further the mediation process, 

COAH requested additional information from the Township (SBa 116-159).  

 On June 3, 2010, the Township submitted an interim response to the COAH 

Premediation report, providing a significant amount of the information requested by 

COAH while requesting a 45 day extension to provide the remaining information (SBa 

160-167).  In addition, an addendum to the Township’s 2008 Draft Spending Plan was 

prepared and submitted to COAH in July 2010 (SBa 168-169). Due to the nation-wide 

recession, falling interest rates, the state-imposed moratorium on the municipal collection 

of affordable housing fees on nonresidential development and Governor Christie’s 

proposed policy to permanently exempt nonresidential development from paying 

affordable housing development fees, the amount of potential affordable housing 

development fees had to be revised.  

 Before the remaining information requested by COAH could be supplied, the 

Appellate Division struck down portions of the amended third round rules on October 8, 

2010. In the Matter of the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council 

on Affordable Housing, 416 N.J. Super. 462 (App. Div. 2008), certif. granted, 205 N.J. 

317 (2011). In its decision, the Court again struck down COAH’s growth share 

methodology and other portions of COAH’s regulations. The Court directed COAH to 
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revise its third round methodology and regulations within five months to something 

similar to COAH’s first and second round methodology. Id. at 476.  

 Upon remand to COAH, the court permitted any municipality under COAH's or 

the court's jurisdiction to apply for a stay of proceedings pending completion of the 

remand “to be decided in light of the status of the individual municipality's compliance 

with its affordable housing obligations and all other relevant circumstances."  Id. at 476. 

In response to several such motions, on December 8, 2010, COAH adopted a resolution 

indicating the following decisions: 

1. COAH staff would continue to engage in mediation, "if so requested."   
 

2. Since “there are no standards to guide COAH due to the court’s 
invalidation of the growth share portion of the third round regulations,” 
COAH would (a) “refrain[] from further review of the third round 
prospective growth share obligations of any municipal third round plans” 
and (b) would allow municipalities with third round certification to 
suspend implementation of the third round component until COAH had 
new third round regulations.  
 

3. While COAH would not require compliance with third round regulations 
that had yet to be written, COAH encouraged, but did not require, 
municipalities to generate affordable housing for the third round: “COAH 
will make itself available to work with municipalities to plan for and 
provide additional affordable housing opportunities for future prospective 
affordable housing needs.”  (See SBa 170-172). 

 
 The December 8, 2010, resolution stated that “municipalities are not required to 

seek a stay from COAH proceedings concerning [their] third round prospective growth 

share obligation” and that municipalities under COAH's jurisdiction would “continue to 

be under the jurisdiction of COAH.”  Ibid.  By stating that these municipalities would 

remain under its jurisdiction, COAH made clear that these municipalities would continue 

to be insulated from exclusionary zoning suits in accordance with N.J.S.A. 52:27D-303, 

309, and 316. 
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 In order to meet the requirements of N.J.S.A. 52:27D-329.2 and 329.3, on May 8, 

2012, the Township Council adopted Resolution 2012-251 wherein it committed to spend 

in excess of $9.7 million in municipal affordable housing trust fund money on various 

programs/projects in order to provide for the creation of low- and moderate-income 

housing opportunities in South Brunswick (SBa 173-175). By doing so, the Township 

demonstrated its continuing, firm commitment to comply voluntarily with its obligations 

to provide for affordable housing. On that same date, the Council also adopted a 

resolution approving a Second Addendum to its Spending Plan and requesting that 

COAH review and approve the amended Spending Plan (SBa 176-190).  

 Although COAH failed to approve the Township’s amended Spending Plan, it 

demanded proof of commitment of trust fund money in compliance with N.J.S.A. 

52:27D-329.2 and 329.3. In response, the Township submitted numerous documents to 

COAH on August 6, 2012, and again on July 24, 2013, showing full compliance with the 

requirement to “spend or commit to expend” municipal affordable housing trust fund 

money in accordance with the statutory requirements. After reviewing the Township’s 

submissions, COAH found that the Township was in full compliance with the 

requirements of N.J.S.A. 52:27D-329.2 and 329.3, and adopted a resolution on August 

26, 2014, finding that the Township had properly spent or committed to spend municipal 

affordable housing trust fund money on third round affordable housing opportunities 

(SBa 191-204). 

 On September 26, 2013, the New Jersey Supreme Court issued its opinion in In 

the Matter of the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council on 

Affordable Housing, 215 N.J. 578 (2013), finding that COAH’s third round rules, and 
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especially the Growth Share methodology, are at odds with the FHA. It invalidated the 

third round rules and directed COAH to propose revised third round rules within five 

months. Id. In response to a motion for an extension filed by COAH, on March 14, 2014, 

the Court ordered that COAH adopt third round rules on or before October 22, 2014, for 

publication in the November 17, 2014, New Jersey Register.  The Supreme Court’s Order 

set out interim deadlines leading to final adoption, and then specifically stated: 

“IT IS FURTHER ORDERED that in the event that the Council does not 
adopt Third Round Rules by November 17, 2014, then this Court will 
entertain applications for relief in the form of a motion in aid of litigants’ 
rights, including, but not limited to, a request to lift the protection 
provided to municipalities through N.J.S.A. 52:27D-313 and, if such a 
request is granted, actions may be commenced on a case-by-case basis 
before the Law Division or in the form of “Builder’s Remedy” 
challenges…” (SBa 205-213). 
 
Although COAH had met the interim deadlines established by the Court’s March 

14 order in proposing its new iteration of third round rules, more than 3,000 comments 

were received from municipal officials, affordable housing advocates and residential 

developers, criticizing the rules for their obvious flaws. In accordance with the Court’s 

order, COAH held a public hearing on July 2, 2014, to receive further comment on the 

rule proposals. Public comments stressed the flaws permeating these rules.  

 At its meeting on October 20, 2014, the COAH Board failed to adopt the rules as 

presented to the Council. On October 31, 2014, the Fair Share Housing Center (“FSHC”) 

filed a Motion In Aid of Litigant's Rights urging the Supreme Court, among other things, 

to direct trial judges instead of COAH to establish standards with which municipalities 

must comply.  

 On December 23, 2014, the Township adopted Resolution 2014-505, wherein the 

Township (a) stipulated that, subject to further analysis, it has satisfied its known 
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affordable housing obligations; and (b) declared its commitment to take action to satisfy 

not only its current Mount Laurel obligations but also whatever Third Round obligations 

are ultimately assigned (SBa 214-217). 

 On March 10, 2015, the Supreme Court granted the motion by FSHC in In re 

COAH. In its decision, the Court determined that COAH is not capable of functioning as 

intended by the FHA because there are no Third Round Rules.  Accordingly, 

municipalities must submit to judicial review for a determination of their compliance 

with the constitutional obligation to provide for opportunities for the development of low 

and moderate income housing.  In this regard, municipalities may file a declaratory 

judgment action seeking an order of temporary immunity from “builder’s remedy” 

lawsuits as well as entry of a judgment of compliance and order of repose, protecting it 

from such suits. Id. 

 The FHA also requires Mount Laurel funds to be expended or committed for 

expenditure within four years of collection.  N.J.S.A. 52:27D-329.2. Relative to this 

provision, however, the Legislature directed COAH to promulgate regulations to define 

when trust funds are properly “committed.”  Id. On April 9, 2015, the Appellate Division 

ruled that COAH violated its statutory duty to adopt such regulations.  In re Failure of the 

Council on Affordable Housing To Adopt Trust Fund Commitment Regulations, 440 N.J. 

Super 220 (App. Div. 2015) (“In re Affordable Housing Trust Funds”). Since that ruling, 

COAH has also declined to approve Spending Plans, leaving that task to trial judges who 

will determine the viability of whatever affordable housing plan evolves out of the 

judicial process. Consistent with the Supreme Court’s ruling in In re COAH, the 

Appellate Division also held that “[t]he use and disposition of [affordable housing trust] 
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funds will hereafter be decided, in the first instance, by Mount Laurel-designated trial 

judges.” Id. 

 Throughout the entire history of affordable housing in New Jersey, the Township 

has been ready, willing and able to provide affordable housing opportunities consistent 

with its obligation through its in-house program. Indeed, the Township has well proven 

its commitment to affordable housing through its various petitions for substantive 

certification, adopted resolutions and proven expenditures of affordable housing trust 

fund money on affordable housing projects. During a time when many municipalities 

have chosen to do nothing, the Township has not only fully addressed its prior First and 

Second round cumulative fair share obligations but has also responded to the need for 

Third Round affordable housing by actually producing affordable housing units through 

its in-house program to address its unknown Third Round fair share obligation.  
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LEGAL ARGUMENT 

THE TOWNSHIP’S MOTION FOR TEMPORARY IMMUNITY FROM MOUNT 
LAUREL LAWSUITS SHOULD BE GRANTED 

 

A. The Township is Entitled to a Grant of Immunity Based Upon the Standards for 
Immunity Set Forth in the FHA. 
 
The Legislature plainly stated that it enacted the FHA for the express purpose of 

limiting builder's remedy suits and facilitating the ability of municipalities to comply 

voluntarily  "without  litigation."  N.J.S.A.  52:27D-303.   To  diminish  the  existing  and 

future volume of builder's  remedy suits, the Legislature intentionally crafted very easy 

standards for  municipalities  to satisfy  to immunize  themselves  from such suits.   Two 

such avenues of immunity are relevant here.  First, pursuant to N.J.S.A. 52:27D-309, a 

municipality could secure immunity  merely  by  adopting  a  "resolution  of  

participation"  within  four  months  of  the effective date of the Act.  Second, pursuant to 

N.J.S.A. 52:27D-316, a municipality could obtain immunity by filing an affordable 

housing plan before the institution of an exclusionary zoning suit in court.  As explained 

below, the Township satisfies both these standards and, therefore, has a clear statutory 

right to immunity. 

Putting aside that the Township received substantive certification for the First and 

Second rounds, South Brunswick satisfied  the "resolution of participation" criterion by 

adopting Resolution  2014-505 which, once again, stated the Township's commitment to 

compliance (SBa 214-217).  Specifically, the Township "affirm[ed] its commitment to 

satisfy its affordable housing obligations, however they may ultimately be defined, 

voluntarily and in the absence of any Mount Laurel lawsuits." Id. This resolution is the 

functional equivalent of a "resolution of participation" as contemplated in the FHA. 
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Assuming arguendo that Resolution 2014-505 does not qualify as a resolution 

of participation," surely the filing of the Township's Declaratory Judgment action 

does.  Indeed, a municipality  that files a Declaratory Judgment  action is not simply 

promising  to participate  at some  future  date  and  preserving  the  possibility  that  it  

may  change  its  mind  in the  interim. Rather, this action indeed fulfills the promise 

contemplated by a "resolution of participation" by actually participating.  Moreover, 

such action exposes the municipality to the potential draconian "remedies  for  non-

compliance"   from  Mount  Laurel  II  if  it  later  chooses  to  renege  on  its 

commitment to comply voluntarily.  Mount Laurel II, supra., at 285-86.   No such risk 

or burden attaches to a municipality that merely adopted a resolution of participation. 

In light of the above, there is no question that South Brunswick satisfied the 

"resolution of participation" criterion to secure immunity. 

The Township also satisfied the second criterion, which requires a town to file an 

affordable housing plan prior to the filing of a builder's remedy suit.  Indeed, long 

before the filing of this Motion, the Township submitted its approved 2008 Housing  

Element and Fair Share Plan to COAH on December 31, 2008. Since South Brunswick 

filed its duly adopted and endorsed Affordable Housing Plan with COAH before a 

developer instituted a builder's remedy lawsuit in court, the Township satisfied this 

second statutory criterion to secure immunity.  Moreover, by filing an amended plan 

within the five months allotted by the Supreme Court, the Township will reaffirm its 

entitlement to immunity based upon the standards the Legislature established. 
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Since the Township passes both statutory criteria under the FHA for immunity, 

this Court should fulfill the Legislature's clear intention to immunize municipalities 

such as the Township from exclusionary zoning litigation. 

B. The Township is Entitled to a Grant of Immunity Based Upon the March 10, 
2015, Decision of the N.J. Supreme Court 

 
The Supreme Court's recent decision in In re COAH provides further support for 

the Township's application for immunity. In its decision, the Supreme Court emphasized 

its desire (1) to follow the FHA processes "as closely as possible," and (2) to provide 

municipalities "like treatment to that which was afforded by the FHA." In re COAH, 

supra., at 6, 27. Following the FHA processes "as closely as possible" and giving the 

Township "like treatment to that which was afforded by the FHA," inescapably leads to 

the conclusion that the Township is entitled to immunity because it satisfies the criteria 

the Legislature established, as indicated above. 

Moreover, the following passage further demonstrates that the Court appropriately 

sought to limit the prejudice to municipalities under COAH's jurisdiction by providing 

these municipalities the opportunity (a) to transfer jurisdiction to the trial courts by filing 

a Declaratory Action between June 8, 2015 and July 8, 2015; and (b) to simultaneously 

file a Motion for Temporary Immunity to pursue plan approval without the burdens of 

exclusionary zoning litigation: 

Our goal is to establish an avenue by which towns can demonstrate their 
constitutional compliance to the courts through submission of a housing 
plan and use of processes, where appropriate, that are similar to those 
which would have been available through COAH for the achievement of 
substantive certification. Those processes include conciliation, mediation, 
and the use, when necessary, of special masters. The end result of the 
processes employed by the courts is to achieve adoption of a municipal 
housing element and implementing ordinances deemed to be 
presumptively valid if thereafter subjected to challenge by third parties. 



17 
 

Our approach in this transition is to have courts provide a substitute for the 
substantive certification process that COAH would have provided for 
towns that had sought its protective jurisdiction. And as part of the 
court's review, we also authorize, as more fully set forth hereinafter, a 
court to provide a town whose plan is under review immunity from 
subsequently filed challenges during the court's review proceedings, 
even if supplementation of the plan is required during the 
proceedings. Id. at 23-24 (emphasis added). 

 

Granting immunity is the key to (1) avoiding forcing municipalities to pay the price for 

COAH's egregious conduct; and (2) conferring the same protection on COAH towns that 

the FHA conferred on court towns through the enactment of the FHA.  Accordingly, if 

this court grants immunity to the Township, it will fulfill the Legislature's desire to 

curtail "litigation" and use the "alternatives" available to it to fulfill the purpose of 

the FHA. Those goals remain as viable today as when the Legislature established 

them in 1985. See N.J.S.A. 52:27D-303. 

 In addition to the recent decision by the Supreme Court, our courts have 

consistently emphasized that the grant of temporary immunity to foster voluntary 

compliance is preferred over builder’s remedy suits. In Mount  Laurel II, the N.J. 

Supreme Court encouraged  trial courts to be creative in implementing  the Mount Laurel 

doctrine, stating  "municipalities and trial courts are encouraged to create other devices 

and methods for meeting fair share obligations." In J.W. Field Co., Inc., v. Franklin Tp., 

204 N.J. Super. 445, 456 (Law Div. 1985), the  Honorable  Eugene  D. Serpentelli, 

A.J.S.C.,  one  of  the  three  original  Mount  Laurel trial judges, responded  to the 

Supreme  Court's  call to creativity  by offering  immunity  from  Mount Laurel lawsuits, 

pending ordinance revision, to all municipalities that seek to voluntarily  comply through 

a declaratory relief procedure announced in that decision. In Hills Development  Co. v. 
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Bernards Tp. in Somerset County, 103 N.J. 1, 65 (1986)("Mount Laurel III"), the 

Supreme  Court praised  the Mount Laurel trial judges for "their innovative refinement  of 

techniques  for the process of litigation," thereby  giving "credibility to the 

implementation of the Mount Laurel doctrine." Temporary immunity represented an 

"innovative refinement of techniques for the process of litigation" and the Supreme Court 

acknowledged this technique in Mount Laurel III. 

More recently, in K. Hovnanian Shore Acquisitions, L.L.C. v Berkeley Township, 

Docket No. A-594-01T1 (App. Div. 2003), found on Westlaw at 2003 WL 23206281, the 

Appellate Division affirmed the temporary immunity procedure referenced in J.W. Field 

and specifically applied by Judge Serpentelli in the Berkeley Township case. The court in 

Berkeley Township also stated that a "builder's remedy" should only be granted as a "last 

resort" and that voluntary compliance is one of the fundamental goals of the Mount 

Laurel doctrine. 

Accordingly, past judicial precedent, culminating in the Supreme Court’s decision 

in In re COAH, make clear that the grant of immunity to a municipality seeking to 

voluntarily comply with its constitutional obligations is the preferred method of handling 

Mount Laurel matters. This court should continue to follow this well-established practice 

by granting immunity to the Township. 

C. The Court Should Use its Inherent Discretion to Grant the Township Immunity 

In addition to the statutory basis and judicial precedent that establish the 

Township’s entitlement to a grant of immunity, the actions of the Township warrant that 

it be granted immunity from builder’s remedy suits. Since 1987, the Township has 

provided affordable housing opportunities consistent with its obligation through its in-
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house program. This commitment to affordable housing has been confirmed repeatedly 

through the Township’s various petitions for substantive certification, adopted resolutions 

and proven expenditure of affordable housing trust fund money on affordable housing 

projects and through COAH’s approval. Almost 700 very-low, low- and moderate-

income units (resulting in almost 900 affordable housing credits) are currently monitored 

or maintained by the Township, representing a significant investment of affordable 

housing dollars in the lives of people in need.  

 The Township petitioned for and received first round substantive certification 

from COAH on August 3, 1987 (SBa 1-4) while second round substantive certification 

was granted by COAH on February 4, 1998 (SBa 67-84), which was subsequently 

extended on January 7, 2004 (SBa 85-89). The Township’s 1987 - 1999 cumulative 

Second Round obligation, as determined by COAH per N.J.A.C. 5:93, consisted of a 937-

unit pre-credited need (842 new construction/95 rehabilitation). To address its 95-unit 

rehabilitation share, the Township sought and was granted a waiver by COAH to satisfy 

its rehabilitation share with new construction pursuant to N.J.A.C. 5:93-5.1. This 

rehabilitation share, which was based on the 1990 census, was updated by COAH after 

the 2000 census to a rehabilitation share of 36, giving the Township an 878 unit total 

obligation. In addition to new construction, the Township also sought to satisfy its 

rehabilitation share through participation in the Middlesex County Urban Housing 

Preservation Program, which provides funds to low- and moderate-income households 

for rehabilitation. 
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Pursuant to COAH’s Second Round rules at N.J.A.C. 5:93, et seq., the 

T ownship is entitled to the following credits/bonuses for affordable units actually 

built: 

Development Units  
Deans Apartments 40 (prior cycle credits) 
Charleston Place I 54 (prior cycle credits) 
Regal Point   5 (affordable family sales) 
Monmouth Walk 43 (affordable family sales) 
Nassau Square 49 (affordable family sales) 
Woodhaven 80 (affordable family rentals) 
Charleston Place II 30 (affordable senior rentals) 
Summerfield 70 (affordable family sales) 
Deans Pond Crossing 20 (affordable family sales) 
Southridge/Southridge Woods    124 (affordable family rentals) 
CIL-Wynwood   7 (alternative living arrangements) 
CIL Woods 16 (alternative living arrangements) 
Wheeler Rd Group Home   3 (alternative living arrangements) 
Major Rd Group Home   3 (alternative living arrangements) 
Oak Woods 73 (affordable senior rentals) 
Buckingham Place 23 (affordable senior rentals) 
ARC of Middlesex County 15 (alternative living arrangements) 
Dungarvin/Eclipse   8 (alternative living arrangements) 
Community  Options   8 (alternative living arrangements) 
Triple C Housing   6 (alternative living arrangements) 
REACH (Market to Affordable) 18 (affordable family sales) 
Rental Bonuses (Prior Round)    187  
TOTAL CREDITS    882  

 

Accordingly, the Township has completely satisfied its First and Second Round 878-unit 

obligation, with an additional 4 units credit to be applied toward the Third Round. 

 In response to the first two iterations of the Third Round rules, the Township 

petitioned for third round substantive certification on December 16, 2005 and again on 

December 31, 2008.  Those petitions were still pending before COAH when the third 

round rules were struck down by the courts.  

 Pursuant to In re COAH, the Township is therefore considered to be a 

“participating” municipality before COAH. As a “participating” municipality, the 
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Township is in a special class in that the Supreme Court held in its March 10, 2015 

opinion that the trial court should view more favorably a request for immunity where the 

municipality had devised a Third Round Housing Element and took action toward 

adopting ordinances and/or producing housing in furtherance of its plan, as long as said 

municipality files a Declaratory Judgment Action along with a motion for Temporary 

Immunity between June 8, 2015 and July 8, 2015. Id. 

 Beyond just filing its petition for Third Round certification (which in and of itself 

warrants immunity), while its petition for Third Round certification was pending, the 

Township voluntarily participated in the mediation process before COAH (SBa 116-167). 

Even as COAH’s review process continued to lag, the Township took efforts to provide 

for quality affordable housing opportunities by adopting a First and then Second 

Addendum to the 2008 Third Round spending plan, the latter approved by resolution of 

the Township Council on May 8, 2012, and subsequently submitted to COAH for 

approval (SBa 176-190). Along with the Second Addendum to the Third Round spending 

plan, the Township also adopted a resolution committing to spend over $9.7 million of its 

affordable housing trust fund monies through its in-house program to satisfy the 

requirements of N.J.S.A. 52:27D-329.2a, et seq. (SBa 173-175). The Township complied 

with every requirement needed for approval of its Third Round spending plan, as 

originally proposed and as amended through May 2012.  Moreover, after COAH 

reviewed its compliance efforts, it approved the Township’s commitment of funds, 

finding the Township in full compliance with N.J.S.A. 52:27D-329.2 and -329.3 (SBa 

191-204).  
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During the last few years of uncertainty of affordable housing in New Jersey, at a 

time when many municipalities chose to do nothing, the Township has not only fully 

addressed its cumulative 12-year second round obligation (first and second rounds) but 

has responded to the need for affordable housing by continuing to actually produce 

affordable housing units through its in-house program.  Despite the fact that COAH never 

certified the Township’s Third Round Plan, the Township proceeded to take steps to 

produce affordable housing and is entitled to the following Third Round credits for units 

that have actually been built and/or approved: 

Development Units  
Woodhaven Terr (Deans Apts)                      
(Extension of controls) 
 

   
 
 
 

40 (affordable family rentals) 

Sassman development   1 (affordable family sales) 
Menowitz development   8 (affordable senior sales) 
Dungarvin/Eclipse   4 (alternative living arrangements) 
REACH (Market to Affordable) 128 (affordable family sales/rentals) 
Wilson Farm Redevelopment 
(1.33 credits per 1 unit) 

399 (affordable senior and alternative 
living rentals) 

Prior Round Excess credits    4  
TOTAL CREDITS 584  

 

As such, the Township has taken significant steps toward satisfying its as yet 

undetermined Third Round obligation. 

   Given the Township’s longstanding history of providing realistic opportunities for 

low- and moderate-income housing, and the successful in-house program that has 

operated for 28 years, as well as the Township’s demonstrated commitment to continuing 

to provide affordable housing in South Brunswick towards its unknown third round fair 

share obligation, the Township is entitled to an order protecting it from Builder’s Remedy 

lawsuits.    
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