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COURT-ORDERED PLAN ENDORSED UNDER PROTEST
Pursuant to a Court Order dated December 5, 2018, in In the Matter of the Application of the
Township of South Brunswick, County of Middlesex, currently pending in the Superior Court
of New Jersey, Law Division, under Docket No. MID-L-4433-17, the Township has been ordered
to provide for 1,417 units of affordable housing as its Third Round Fair Share obligation.
The Superior Court has further ordered that the Township submit to the Court, Special Master,
and all parties in the lawsuit an amendment to the Township’s Housing Element and Fair
Share Plan demonstrating projects and/or programs sufficient to satisfy this 1,417-unit
obligation no later than March 5, 2019; however, the Township requested an extension of the
deadline.
Also, the Superior Court has further directed that any such plan must include all of the sites
proposed by the Builder’s Remedy intervenors in the lawsuit(s).
Although the Township continues to dispute the Court’s findings and conclusions that resulted
in a declaration that the Township was proceeding in bad faith, removal of the Township’s
immunity from Builder’s Remedy suits, determination of the Township’s Third Round
affordable housing obligation, available credits and the compliance mechanisms available to
address that obligation, the Township recognizes its legal obligation to comply with the Court’s
December 5, 2018 Order to submit a plan that addresses the 1,417 unit obligation.
Notwithstanding submission of a plan that complies with the Court’s December 5, 2018, order,
the Township does so under protest, as permitted by the New Jersey Supreme Court in So.
Burlington County N.A.A.C.P. v. Mount Laurel Twp., 92 N.J. 158 (1983) (Mount Laurel II). But
for the court’s December 5, 2018 order, the individual sites set forth in said plan may or may
not have been included in the Township's plan. As such, the Township of South Brunswick
and the Planning Board of the Township of South Brunswick continue to assert their on-going
objection to the Court’s finding of bad faith, revocation of temporary immunity, determination
of the Township’s fair share obligation, the grant of Builder’s Remedy suits/claims as well as
the process outlined in the Court’s October 21, 2016 Order on how such suits/claims must be
handled. The Township and Planning Board reserve all rights they may have to contest any
and all rulings by the Court as well as all such suits/claims for Builder’s Remedy relief by way
of further motion and/or appeal, and nothing contained herein is intended to nor shall it be
construed to waive any and all such rights or in any way imply that the Township agrees with
the plan that is being submitted under protest.
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EXECUTIVE SUMMARY
This Amended Third Round Housing Element and Fair Share Plan (“HE/FSP”) has been
prepared for the Township of South Brunswick (“Township” or “South Brunswick”),
Middlesex County in accordance with the Court’s December 5, 2018 Order requiring the
submission of a plan by March 5, 20191, and in accordance with the New Jersey Fair Housing
Act (“FHA”) at N.J.S.A. 52:27D-310, and the rules of the New Jersey Council on Affordable
Housing (“COAH”) at N.J.A.C. 5:93 et seq. and N.J.A.C. 5:97 et seq. as upheld by the New
Jersey Supreme Court. This Plan is an amendment to the prior Third Round HE/FSP that was
adopted by the Planning Board and endorsed by the Township Council in December 2008.
This amended Plan will serve as the foundation for the Township’s submission to the
Honorable Arthur Bergman, J.S.C.
There are three (3) components to a municipality’s affordable
housing obligation: the Rehabilitation Share, the Prior Round
obligation, and the Third Round obligation. As will be discussed in
detail in this Plan, South Brunswick’s obligation was determined
by the Honorable Douglas Wolfson, J.S.C. (now retired) and
reiterated by Judge Bergman pursuant to a December 5, 2018 Court
Order. The December 5, 2018 Court Order identifies a 109-unit
rehabilitation, or present need, obligation and a 1,417-unit Third
Round “gap” + prospective need obligation (1999-2025). The
Township’s 937-unit Prior Round Precredited Need was previously
established by COAH per N.J.A.C. 5:93.
The 109-unit Rehabilitation obligation will be substantially
addressed with 95 completed rehabilitation units. The Township
will continue its existing Rehabilitation Program to subsidize
either homeowner-occupied or renter-occupied units for the 14unit balance.

South Brunswick’s
Affordable Housing
Obligation:
•

Rehabilitation
Share: 109 units

•

Prior Round
Precredited Need
Obligation: 937 units

•

Third Round Gap and
Prospective
Obligation: 1,417 units

The Township has fully satisfied the 937-unit Prior Round Precredited Need obligation with
prior cycle credits, existing alternative living arrangements, completed inclusionary
developments, completed 100% affordable housing developments, an assisted living facility,
completed market to affordable (“REACH”) units, and eligible Prior Round rental bonuses.
South Brunswick previously received COAH Second Round substantive certification in 1997

1

The Township requested an extension of the deadline.
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and Judge Wolfson determined that the Township had fully addressed its Prior Round
obligation.
The 1,417-unit Third Round obligation (Gap + Prospective Need) will be addressed with the
six ranked Builder’s Remedy sites (including one court-approved Settlement) and the four
unranked Builder’s Remedy sites, included as required by the December 5, 2018 Court Order.
The balance of the plan will be addressed with two (2) inclusionary developments including a
Township-approved assisted living facility, a municipally sponsored mixed-income affordable
housing development, a continuation of the Township’s Market to Affordable (“REACH”)
program, extensions of controls, and Third Round rental bonuses.
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AFFORDABLE HOUSING JUDICIAL & LEGISLATIVE
BACKGROUND
Providing affordable housing within each municipality was found to be a constitutional
obligation by the New Jersey Supreme Court in its landmark 1975 decision now referred to as
Mount Laurel I. The Court found that developing municipalities have a constitutional
obligation to provide a realistic opportunity for the construction of low- and moderate-income
housing. 2 In its 1983 Mount Laurel II decision, the Supreme Court extended the obligation to
all municipalities. Subject to a number of limitations, Mount Laurel II also gave developers
under appropriate circumstances the opportunity to secure a “builder’s remedy.” 3 A builder’s
remedy is where a developer is granted the right to develop what is typically a multi-family
project on land that was not zoned to permit this use or at densities desired by the developer
at the time of the suit and where a “substantial” percentage of the units are reserved for lowand moderate-income households.
In 1985, the Legislature enacted the FHA 4 in response to Mount Laurel II. The FHA created
COAH as an administrative alternative to municipal compliance in a court proceeding. The
Legislature conferred “primary jurisdiction” on the agency and charged COAH with
promulgating regulations: (i), to establish housing regions; (ii), to estimate low- and moderateincome housing needs; (iii), to set criteria and guidelines for municipalities to determine and
address their fair share numbers, and (iv), to create a process for the review and approval of
appropriate housing elements and fair share plans. The NJ Supreme Court declared COAH a
moribund agency, and the Supreme Court reactivated a judicial process in the review and
approval of affordable housing plans.

COAH’s First and Second Rounds
COAH created the criteria and guidelines for municipalities to address their respective
affordable housing obligation 5 , or number of affordable dwellings. Following guidelines
established by the U.S. Department of Housing and Urban Development (“HUD”), COAH
defined affordable housing as dwellings that could be occupied by households making 80% or
less of the regional household income – typically from 38-41% of the total population. COAH
originally established a formula for determining municipal affordable housing obligations for
the six-year period between 1987 and 1993 (N.J.A.C. 5:92-1 et seq.), which became known as the

2
3
4
5

Southern Burlington NAACP v. Twp. of Mt. Laurel, 67 NJ 151 (1975)
Southern Burlington NAACP v. Twp. of Mt. Laurel, 92 NJ 158 (1983)
N.J.S.A. 52:27D-301
Also called a municipality’s “fair share” of affordable housing.
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“First Round.” The First Round rules established an existing need where sub-standard housing
was being occupied by low- and moderate-income households (variously known as “present
need” or “Rehabilitation Share”) and future demand to be satisfied with new construction
(“prospective need” or “fair share”).
The First Round formula was superseded by COAH regulations in 1994 (N.J.A.C. 5:93-1.1 et
seq.). The 1994 regulations recalculated a portion of the 1987-1993 affordable housing
obligations for each municipality and computed the additional municipal affordable housing
need from 1993 to 1999 using 1990 U.S. Census data. The regulations COAH adopted in 1994
are known as “the Second Round” or 12-year cumulative obligation. In the Third Round, the
new construction component from any earlier rounds is called either the prior obligation or
“Prior Round.” In South Brunswick, the Prior Round includes the entire Second Round
precredited need (both Second Round rehabilitation and new construction).

COAH’s Third Round
On December 20, 2004, COAH’s first version of the Third Round rules became effective some
five years after the end of Second Round in 1999 (N.J.A.C. 5:94-1 and 5:95-1). The FHA had
originally required housing rounds to be for a six-year period, but in 2001, this was amended
to extend that time period to 10-year intervals. Therefore, the Third Round should have been
from 1999 through 2009. However, because of the delay, the Third Round was extended by
five (5) years to 2014 and condensed into an affordable housing delivery period of 10 years from
January 1, 2004 through January 1, 2014. In other words, 15 years of affordable housing activity
was to take place in 10 years.
The Third Round rules marked a significant departure from the methods utilized in COAH’s
Prior Rounds. Previously, COAH assigned an affordable housing obligation that included the
new construction number for each municipality. These Third Round rules implemented a
“growth share” approach that linked the production of affordable housing to future residential
and non-residential development within a municipality. Each municipality was required to
project the amount of residential and non-residential growth that would occur during the
period 2004 through 2014. Municipalities were then required to provide the opportunity of
one (1) affordable unit for every eight (8) market-rate housing units developed and one (1)
affordable unit for every 25 jobs created. Jobs were not counted directly, but rather by using
non-residential building square footage as a substitute for employment.
This set of rules changed, however, when the New Jersey Appellate Court invalidated key
elements of the first version of the Third Round rules on January 25, 2007. The Court ordered
COAH to propose and adopt amendments to its rules within six months to address the
deficiencies identified by the Court. COAH missed this deadline, but eventually issued revised
rules effective June 2, 2008 (as well as a further rule revision effective on October 20, 2008).
It provided residential development and job projections for the Third Round. The Third Round
was expanded again from 2014 out to 2018. COAH retained the growth share approach, but
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revised its ratios to require one (1) affordable housing unit for every four (4) market-rate
housing units developed and one (1) affordable housing unit for every 16 jobs created.
Just as various parties challenged COAH’s initial Third Round “growth share” regulations,
parties challenged COAH’s 2008 revised Third Round “growth share” rules. The Appellate
Court issued a decision on October 8, 2010 deciding those challenges (see below).

Fair Housing Act Amendments and the New Jersey Economic Stimulus Act
On July 17, 2008, Governor Corzine signed P.L. 2008, c. 46, which amended the FHA in a
number of ways. 6 Key provisions of the legislation included the following:


Establishing a mandatory statewide 2.5% nonresidential development fee instead
of requiring nonresidential developers to provide affordable housing.



Eliminating regional contribution agreements (“RCA’s”) as a means available to
municipalities to transfer up to 50% of their required affordable housing to a
“receiving” municipality.



Adding a requirement that 13% of all affordable housing units be restricted to very
low-income households (earning 30% or less of median income).



Adding a requirement that municipalities had to commit to spend development
fees within four years of the date of collection after its enactment or initially by July
17, 2012. 7

On July 27, 2009, Governor Corzine signed the “NJ Economic Stimulus Act of 2009”, 8 which
instituted a moratorium on the collection of non-residential affordable housing development
fees through July 2010. This moratorium was later extended until July 1, 2013 (P.L. 2011, c.
122). Since the moratorium has now expired, municipalities are obligated to collect the fee of
2.5% of the equalized assessed value of a non-residential development. Municipalities were
always permitted to impose and collect residential affordable housing development fees
approved by COAH following a 1990 New Jersey Supreme Court decision. 9

6

Also known as the “Roberts Bill” after former New Jersey Assembly Speaker Joseph Roberts who sponsored
the bill.
7
This initial deadline was subsequently revised by an Appellate Court decision that extended the deadline
until four (4) years after the Superior Court approves the municipal housing plan including the spending
plan.
8
P.L. 2009, c.90.
9
Holmdel Builders Assn. v. Tp. of Holmdel, 121 N.J. 550, 583 A.2d 277 (1990).
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Appellate Court’s 2010 Decision
On October 8, 2010, the Appellate Division issued a decision on the legal challenges to the
second iteration of COAH regulations. 10 The Appellate Division affirmed the COAH
regulations that assigned rehabilitation and Prior Round numbers to each municipality, but
invalidated the regulations by which the agency allocated affordable housing obligations in the
Third Round. Specifically, the Appellate Division ruled that COAH could not allocate
obligations through a “growth share” formula and directed COAH to use similar methods to
those previously used in the First and Second Rounds. Other highlights of the Appellate
Court’s decision include:


To be credited, municipally-sponsored or 100% affordable housing sites must
show site control, site suitability, and a proposed source of funding.



COAH’s rules did not provide sufficient incentive for the private construction of
inclusionary developments (market-rate and affordable units). Clearly defined
percentages supported by economic data must be provided. The Court noted that
a 20% affordable housing set-aside was typical.



The Court invalidated Prior Round rental bonuses for developments that were
not built within a reasonable time-frame.



Bonuses for smart growth and redevelopment activities were upheld; however,
the Court invalidated Third Round compliance bonuses.

The Court upheld its prior ruling on COAH's formula that did not reallocate present need
obligation from Urban Aid eligible municipalities to other municipalities in the region. The
Court also questioned whether or not Urban Aid municipalities should be assigned an
allocation for future growth.

Judicial Activity from 2011 to 2014
COAH sought a stay from the New Jersey Supreme Court regarding the March 8, 2011 deadline
the Appellate Division had imposed in its October 2010 decision for the agency to issue new
Third Round housing numbers. The Supreme Court granted COAH’s application for a stay on
January 18, 2011 and on March 31, 2011, the Court granted petitions and cross-petitions to all

10

In the Matter of the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council on Affordable
Housing.
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of the various challenges to the Appellate Division’s 2010 decision. The Supreme Court heard
oral argument on the various petitions and cross petitions on November 14, 2012.
The New Jersey Supreme Court decided on the appeal by the executive branch of the Appellate
Court’s decision of March 8, 2012 that disallowed the dissolution of COAH under Governor
Christie’s Reorganization Plan No. 001-2011. The Supreme Court upheld the lower court’s
ruling, finding that the governor did not have the power to unilaterally reorganize COAH out
of existence. The judges found that such an action requires the passage of new legislation.
On September 26, 2013 the New Jersey Supreme Court upheld the Appellate Court decision
in In re Adoption of N.J.A.C. 5:96 and 5:97 by New Jersey Council On Affordable Housing,
215 N.J. 578 (2013), and ordered COAH to prepare the necessary rule revisions. Subsequent
delays in COAH’s rule preparation and ensuing litigation led to the New Jersey Supreme
Court, on March 14, 2014, setting forth a schedule for adoption. COAH approved draft Third
Round rules on April 30, 2014. Although ordered by the New Jersey Supreme Court to adopt
revised new rules on or before October 22, 2014, COAH deadlocked 3-3 at its October 20
meeting and failed to adopt the draft rules. An initial motion to table the rule adoption for 60
days to consider amendments also deadlocked at 3-3 and thus also failed.

March 2015 New Jersey Supreme Court Decision
The failure of COAH to adopt new regulations in October/November 2014 as ordered by the
New Jersey Supreme Court led one of the litigants – Fair Share Housing Center (“FSHC”) – to
file a Motion In Aid of Litigants’ Rights to compel the government to produce constitutional
affordable housing regulations. The New Jersey Supreme Court heard oral arguments on the
motion on January 6, 2015. Two months later, on March 10, 2015, the Supreme Court issued
its ruling, entitled, In re Adoption of N.J.A.C. 5:96 & 5:97 by N.J. Council on Affordable
Housing, now known as Mount Laurel IV.
The decision provided a new direction by which New Jersey municipalities are to comply with
the constitutional requirement to provide their fair share of affordable housing. The Court
transferred responsibility to review and approve Housing Elements and Fair Share Plans (e.g.,
Housing Plans) from COAH to designated Mount Laurel trial judges. The implication of this
is that municipalities must now apply to Court, instead of COAH, if they wish to be protected
from exclusionary zoning lawsuits. These trial judges will review municipal plans much in the
same manner as COAH previously did. Those towns whose plans are approved by the Court
were to receive a Judgment of Compliance and Repose, the judicial-equivalent of COAH’s
substantive certification.
The decision established a 90-day transitional period and then a 30-day filing period when
municipalities could petition the Superior Court in a Declaratory Judgment action seeking
confirmation that their means of addressing affordable housing meets constitutional muster.
Municipalities were also permitted to file motions for temporary immunity from builder’s

8|Page

Amended Third Round Housing Element and Fair Share Plan and Spending Plan
South Brunswick Township

remedy lawsuits. South Brunswick filed its Declaratory Judgment action with the Superior
Court on July 7, 2015.
The New Jersey Supreme Court indicated in its ruling that Housing Plans are to be drawn up
using similar rules as to those in place during the Second Round as well as Third Round
housing compliance mechanisms that the justices found constitutional, such as extensions of
controls.

January 2017 New Jersey Supreme Court Decision
On January 17, 2017, the New Jersey Supreme Court issued its decision In Re Declaratory
Judgment Actions Filed By Various Municipalities, County Of Ocean, Pursuant To The
Supreme Court’s Decision In In Re Adoption of N.J.A.C. 5:96, 221 N.J. 1(2015). The Supreme
Court found that the “gap period,” defined as the period between the end of the Second Round
in 1999 and 2015, generates an affordable housing obligation. The decision requires an
expanded definition of the municipal present need obligation to include low- and moderateincome households formed during the gap period that are entitled to their delayed opportunity
to seek affordable housing. Present need, or the Rehabilitation Share, has historically been an
estimate of low- and moderate-income households living in substandard housing at the
beginning of an affordable housing round. Although some parties argued the gap obligation
should be calculated as part of the prospective need, or new construction obligation, the
Supreme Court found that such a position is not supported by the Fair Housing Act, which
defines prospective need as a projection of new low and moderate income households formed
during a future housing cycle.
Accordingly, the municipal affordable housing obligation is now composed of the following
four (4) parts: present need (Rehabilitation Share); Prior Round (1987 to 1999, new
construction); “gap” present need (1999 to 2015, third round new construction); and
prospective need (Third Round, 2015 to 2025, new construction).
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SOUTH BRUNSWICK’S AFFORDABLE HOUSING HISTORY
South Brunswick has over 30 years of voluntary participation in the COAH process since
COAH’s initial adoption of affordable housing regulations for the First Round (1987-1993)
after the establishment of the FHA in 1985. As background, South Brunswick Township
prepared a First Round (1987-1993) housing element and fair share plan addressing a 669unit affordable housing obligation (603 new construction/ 66 rehabilitation) and received First
Round substantive certification from COAH on August 3, 1987. Subsequently, the Township
prepared a Second Round plan to address its cumulative (1987-1999) affordable housing
obligation of 937 units (842 new construction/ 95 rehabilitation) and received Second Round
certification from COAH on February 4, 1998. As the Township’s Second Round certification
was valid for six years and COAH had yet to adopt its Third Round (1987-2014) regulations,
the Township received an extension of its Second Round substantive certification on February
9, 2005 (initially approved by COAH in 2004). The Township also petitioned for Third Round
substantive certification on December 16, 2005 under COAH’s original Third Round rules at
N.J.A.C. 5:94 et seq.; however, the Township’s petition had not been certified by COAH prior
to the issuance of the Appellate Division’s January 25, 2007 decision overturning portions of
COAH’s methodology and regulations. 11
Municipalities that had not received substantive certification under the initial Third Round
rules and wished to continue with the COAH process (such as South Brunswick) were required
to re-petition COAH for substantive certification under its revised 2008 rules by December 31,
2008. An Amended Third Round Plan and revised Third Round Spending Plan were prepared
for the Township consistent with COAH’s revised Third Round rules at N.J.A.C. 5:97, which
went into effect on June 2, 2008 and were amended on October 20, 2008. The Township
again petitioned COAH for Third Round certification on December 31, 2008 with a Housing
Element and Fair Share Plan and Spending Plan, adopted by the Planning Board on December
10, 2008 and endorsed by the governing body on December 16, 2008. Although COAH began
to conduct a substantive review of the Township’s 2008 Plan, it did not certify the Plan prior
to the Appellate Court decision on October 8, 2010, invalidating COAH’s Third Round growth
share methodology.
Despite the fact that COAH never certified the Township’s Third Round Plan 12, the Township
proceeded to take steps to produce affordable housing such as implementing its REACH

11
Only approximately six (6) Third Round petitions were approved by COAH statewide prior to the Court’s
2007 invalidation.
12
COAH had only certified approximately 68 of the over 300 Third Round petitions.
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market-to-affordable program, establishing new group homes, extending controls on
First/Second Round affordable units and approving inclusionary development.
Since the Township petitioned COAH for Third Round certification in 2005 and again in
2008, and its petition for certification was pending at the time of the invalidation of the Third
Round rules in October 2010, it is considered to be a “participating” municipality before the
Superior Court.
In response to the Supreme Court’s invitation in Mount Laurel IV, supra, the Township filed
a declaratory judgment action on July 1, 2015, seeking an affirmative declaration that its
housing element and fair share plan created a realistic opportunity for producing its fair share
of the region’s need for low and moderate affordable housing.
On July 31, 2015, Judge Wolfson granted South Brunswick immunity from the filing of builder
remedy lawsuits through December 2, 2015 and also dismissed the filings of builder remedy
lawsuits without prejudice.
On October 5, 2015, Judge Wolfson issued his 1,000-unit cap decision which was quite
different than Judge Troncone’s 1,000-unit cap decision issued in the Ocean County
declaratory judgment actions. Simply, Judge Troncone ruled that the 1,000-unit cap would
apply to a municipality’s entire fair share obligation and Judge Wolfson ruled that the 1,000unit cap application should be solely for the Third Round prospective need after first
determining the applicable gap obligation that may be addressed in three (3) successive rounds
– a portion in the Third Round, Fourth Round and Fifth Round.
The Township submitted its Third Round plan summary in November 2015 as required by
Judge Wolfson’s October 2, 2015 Order.
In 2016, the Township entered into mediation with a number of Interveners, FSHC, the
Special Master and Judge Wolfson. Although the Township had fully satisfied its 841-unit Prior
Round new construction obligation and had previously adopted and petitioned COAH with a
948-unit Third Round plan in 2008 and provided a Third Round plan summary addressing a
1,350-unit obligation although its Third Round obligation had yet to be determined by the
Court, Judge Wolfson found that the Township was “determined to be non-compliant”,
revoked immunity on March 9, 2016 (which was stayed until May 2, 2016) and ordered a trial.
After an 8-day trial, Judge Wolfson issued a written opinion dated July 21, 2016 and an Order
dated August 8, 2016 which found that the Township’s Third Round Prospective Need (20152025) obligation was 1,533 units and the Township’s Present Need is 109 units. Also, the
August 8th order acknowledged that the Township had fully satisfied its Prior Round (19871999) obligation of 841 units and required the master to provide guidance as to how best to
achieve constitutional compliance “guided by the relevant equities as well as sound environmental
and planning considerations”. Subsequently, Judge Wolfson issued a written opinion on October
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6, 2016 which determined that there was a ‘gap’ obligation and determined the obligation to
be 1,374 units for the Township.
Per Judge Wolfson’s October 21, 2016 Order, the Court established a process for the review,
recommendation and ultimate court approval of the Builder Plaintiff site plan applications.
Judge Wolfson appointed two (2) Special Hearing Officers (the Hon. Linda R. Feinberg, (ret.)
and F. Clifford Gibbons, Esq.) to review and make a recommendation to the Court as to each
site plan proposal in accordance with procedures set forth in the Cranford case. 13 The hearing
officer is to conduct a hearing on each Builder Plaintiff’s site plan application in order to
recommend to the Court “as to whether the Court should enter an order and judgment approving,
denying, or approving with conditions.” In addition, the October 21st Order stated,
“The Builder site plan application shall be deemed a fully conforming ‘as of right’ application
in accordance with proposed zoning regulations the Builder shall submit with its site plan
submissions, which shall be deemed to be the standards applicable to the Builder’s proposed
site plan. The Builders are encouraged to incorporate exiting Township standards for similar
types of housing as is reasonably practicable. The Special Master may make such
recommendations as to the proposed zoning regulations as she deems appropriate for the
protection of the public health, safety and welfare and in furtherance of sound land use
planning principles. The Special Hearing Officers shall review each site plan application and
shall grant preliminary and final site plan approval, with or without conditions, unless the
Special Hearing Officer concludes that the site plan application is clearly contrary to sound
land use planning principles or environmental concerns. Compliance with Residential Site
Improvement Standards (“RSIS”) shall be dispositive as to all residential design elements
governed by the RSIS.”
In addition, the October 21st Order permitted the Builder Plaintiff to include nonresidential
components in its site plan and set forth the process for the Township’s review of each site
plan application, “The Township shall conduct a substantive review of the Builder’s submission, and
may engage the Planning Board, Township staff and other Township professionals in the review of the
Builder’s submission…. The Builder may be asked to submit additional information, reports or studies
by the Township….” The Special Hearing Officer may also require additional expertise by
separate expert review of a Builder’s site plan application. Public hearings take place in the
Superior Court in New Brunswick during the daytime instead of in the evenings in South

Cranford Development Assoc., LLC et al. v. the Township of Cranford et al., 445 N.J. Super (App. Div.
2016), certif. denied. 2016 WL 5336282 (September 12, 2016).
13
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Brunswick. Lastly, the Court’s ruling as to each site plan application “shall be considered a
preliminary and final site plan approval for purposes of filing an application for a building permit.”
On May 11, 2018, Judge Bergman granted Plaintiff PPF Industrial’s motion to have the Court
establish a schedule for briefing and argument for a conclusive determination of the
Township’s Third Round fair share obligation. Specifically, the Court was to determine the
Township’s ‘pre-credited and uncapped’ Third Round obligation for the Prospective (20152025) and Gap Period (1999-2015), “adjusted based on the availability and/or applicability of
phasing, credits and/or caps” as well as, ultimately, the Township’s ‘net’ Third Round fair
share Gap and Prospective obligation. In addition, the Township filed a Motion for Review
and/or Reconsideration of Judge Wolfson’s Interlocutory decisions and other relief. Oral
argument was held on both PPF’s motion and the Township’s motion on October 29, 2018
and Judge Bergman issued his decision on December 5, 2018.
In the Court’s Order of December 5, 2018, the Court denied the Township’s Motion for review
and reconsideration of Judge Wolfson’s written opinions dated July 21, 2016 and October 6,
2016 and his 1,000-unit cap decision of October 15, 2015 as well as the Township’s other
requests for review and reconsideration of Judge Wolfson’s findings of bad faith, dissolution
of immunity from builder’s remedy claims and the grant of builder’s remedy suits per the
Orders of March 9, 2016 and October 21, 2016. Judge Bergman did approve 124 credits
towards the Township’s Third Round gap period from extensions of controls at Charlestown
Place I and II and Deans Apartments/Woodhaven. In addition, Judge Bergman established the
Township’s Third Round fair share obligations as follows:
•

Third Round rehabilitation (present need) is 109 units;

•

Third Round 2015-2025 prospective need is 1,533 units but is capped at 1,000 units;
and

•

Third Round gap period obligation is 1,374 units and after applying the 124
extensions of control credits noted above, the gap obligation is reduced to 1,250
units, phased equally over three (3) 10-year planning cycles with a 417-unit gap
obligation to be addressed in the current 2015 to 2025 Third Round.

•

The Township’s net Third Round obligation is 1,417 units of Gap and Prospective
Need and a 109-unit Rehabilitation obligation.

Judge Bergman’s December 5, 2018 Order concluded with the requirement that the Township
submit a compliant housing element and fair share plan addressing the Court-determined fair
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share obligations within 90 days of the Order, or by March 5, 2019 14 . This plan and its
submission to the Court, Special Master and the Intervenors and Plaintiffs addresses the
Court’s Order. Judge Bergman’s Order required the Township’s plan to be “supported by the
documentation that would be required by COAH’s second round regulations and such portions
of the third round regulations as have been approved by the Appellate Division or the Supreme
Court.”

14

The Township requested an extension of the deadline.
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AFFORDABILITY REQUIREMENTS
Affordable housing is defined under New Jersey’s Fair Housing Act
as a dwelling, either for sale or rent, that is within the financial
means of households of low- or moderate-income, as is measured
within each housing region. South Brunswick Township is in
COAH’s Region 3, which includes Somerset, Hunterdon and
Middlesex counties. Moderate-income households are those with
annual incomes greater than 50%, but less than 80% of the regional
median income. Low-income households are those with annual
incomes that are 50% or less than the regional median income. Very
low-income households are a subset of “low-income” households
and are defined as those with incomes 30% or less than the regional
median income.

Income Categories
Moderate = 50% to
80% regional median
income
Low = 50% regional
median income or less
Very Low = 30%
regional median
income or less

The Uniform Housing Affordability Controls (hereinafter “UHAC”)
at N.J.A.C. 5:80-26.3(d) and (e) requires that the maximum rent for a qualified unit be
affordable to households with incomes 60% or less than the median income for the region.
The average rent must be affordable to households with incomes no greater than 52% of the
median income. The maximum sale prices for affordable units must be affordable to
households with incomes 70% or less than the median income. The average sale price must
be affordable to a household with an income of 55% or less than the median income.
The regional median income has historically been defined by COAH using the federal income
limits established by HUD on an annual basis. In the spring of each year, HUD releases
updated regional income limits, which COAH reallocated to its regions. It is from these income
limits that the rents and sale prices for affordable units are derived. However, COAH has not
published updated income limits or rent increases since 2014. As a result, the Township
obtained Court permission by way of Order dated July 6, 2018, to calculate and set updated
income limits annually.
To update income limits, the Township will rely on the methodology set forth and approved by
the Superior Court in other Middlesex County matters that establishes the criteria to follow to
annually update income limits. The criteria adhere to COAH’s Prior Round methodologies,
the key aspects of which are outlined below and are to be utilized by South Brunswick.
Income limits for all units that are part of the Township's Housing Element and Fair Share
Plan, excluding those which income limits are already established through a federal program,
shall be updated by the Township as HUD publishes median incomes and income limits as
follows:
•

Regional income limits shall be established for the region that the Township is located
within (i.e. Region 3) based on the median income by household size, which shall be
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established by a regional weighted average of the uncapped Section 8 income limits
published by HUD. To compute this regional income limit, the HUD determination
of median county income for a family of four (4) is multiplied by the estimated
households within the county according to the most recent decennial Census. The
resulting product for each county within the housing region is summed. The sum is
divided by the estimated total households from the most recent decennial Census in
the Township's housing region. This quotient represents the regional weighted average
of median income for a household of four (4).
•

The income limit for a moderate-income unit for a household of four (4) shall be 80%
of the regional weighted average median income for a family of four (4). The income
limit for a low income unit for a household of four (4) shall be 50% of the HUD
determination of the regional weighted average median income for a family of four (4).
The income limit for a very low-income unit for a household of four (4) shall be 30%
of the regional weighted average median income for a family of four (4). These income
limits shall be adjusted by household size based on multipliers used by HUD to adjust
median income by household size. In no event shall the income limits be less than
those for the previous year.

•

The Regional Asset Limit used in determining an applicant’s eligibility for affordable
housing pursuant to N.J.A.C. 5:80-26.16(b)3 shall be calculated by the Township
annually by taking the percentage increase of the income limits calculated pursuant to
the methodology outlined above over the previous year's income limits, and applying
the same percentage increase to the Regional Asset Limit from the prior year. In no
event shall the Regional Asset Limit be less than that for the previous year.

For 2018, the Affordable Housing Professionals of New Jersey (“AHPNJ”) and FSHC have
jointly developed updated income limits for all housing regions in New Jersey, which were
calculated using the methodology outlined above. These income limits for Region 3 have been
utilized by South Brunswick. See Table 1 for 2018 income limits for Region 3.
TABLE 1. 2018 INCOME LIMITS FOR REGION 3
Household
Income Levels
Moderate
Low
Very Low

1-Person
Household
$60,424
$37,765
$22,659

2-Person
Household
$69,056
$43,160
$25,896

3-Person
Household
$77,688
$48,555
$29,133

4-Person
Household
$86,320
$53,950
$32,370

5-Person
Household
$93,226
$58,266
$34,960

Source: 2018 Income Limits prepared by Affordable Housing Professionals of New Jersey.

The Township will further rely on this process to establish sale prices and rents of affordable
housing units throughout the Third Round. The Administrative Agent shall establish these
prices and rents pursuant to procedures set forth in UHAC and by utilizing the regional
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income limits established through the procedures outlined above. South Brunswick will
specifically adhere to the following:
•

The resale prices of owner-occupied low- and moderate-income units may increase
annually based on the percentage increase in the regional median income limit for
each housing region. In no event shall the maximum resale price established by the
Administrative Agent be lower than the last recorded purchase price.

•

The rent levels of very low-, low-, and moderate-income units may be increased
annually based on the percentage increase in the Housing Consumer Price Index for
the Northeast Urban Area, upon its publication for the prior calendar year. This
increase shall not exceed 9% in any one year. Rents for units constructed pursuant to
low-income housing tax credit regulations shall be indexed pursuant to the regulations
governing low income housing tax credits.

Tables 2 and 3 provide illustrative sale prices and gross rents for 2018. The sample rents and
sale prices are illustrative and are gross figures, which do not account for the specified utility
allowances for rental units or for specific mortgage rates, taxes, etc. for sales units. As a note,
rents have increased by a collective 5.1% in 2015, 2016 and 2017 and by 2.2% in 2018.
TABLE 2. ILLUSTRATIVE 2018 AFFORDABLE GROSS RENTS FOR REGION 3
Household Income Levels
(% of Median Income)
Moderate
Low
Very Low

1-Bedroom
Unit Rent
$1,214
$1,102
$607

2-Bedroom
Unit Rent
$1,457
$1,214
$728

3-Bedroom
Unit Rent
$1,683
$1,403
$842

Source: 2018 Affordable Housing Unit Rental Rate Calculations for Pricing Newly Constructed Units prepared by Affordable
Housing Professionals of New Jersey.

TABLE 3. ILLUSTRATIVE 2018 AFFORDABLE SALES PRICES FOR REGION 3
Household Income Levels
(% of Median Income)
Moderate
Low
Very Low

1 Bedroom
Unit Price
$183,535
$152,946
$91,767

2 Bedroom
Unit Price
$220,242
$183,535
$110,121

3 Bedroom
Unit Price
$254,502
$212,085
$127,251

Source: 2018 Affordable Housing Unit Sales Price Calculations for Pricing Newly Constructed Units prepared by Affordable
Housing Professionals of New Jersey.
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HOUSING ELEMENT & FAIR SHARE PLAN REQUIREMENTS
In accordance with the Municipal Land Use Law (N.J.S.A. 40:55D-1, et seq.), a municipal
Master Plan must include a housing element as the foundation for the municipal zoning
ordinance (see N.J.S.A. 40:55D-28b(3) and -62). Pursuant to the FHA (N.J.S.A. 52:27D-301 et
seq.), a municipality’s housing element must be designed to provide access to affordable
housing to meet present and prospective housing needs, with particular attention to low- and
moderate-income housing. Specifically, N.J.S.A. 52:27D-310 requires that the Housing Plan
element contain at least the following:


An inventory of the municipality’s housing stock by age,
condition, purchase or rental value, occupancy
characteristics, and type, including the number of units
affordable to low- and moderate-income households and
substandard housing capable of being rehabilitated;



A projection of the municipality’s housing stock,
including the probable future construction of low and
moderate income housing, for the next ten years, taking
into account, but not necessarily limited to, construction
permits issued, approvals of applications for development,
and probable residential development trends;



An analysis of the municipality’s demographic
characteristics, including, but not necessarily limited to,
household size, income level, and age;



An analysis of the existing and probable future
employment characteristics of the municipality;



A determination of the municipality’s present and
prospective fair share of low- and moderate-income
housing and its capacity to accommodate its present and
prospective housing needs, including its fair share of lowand moderate-income housing; and



A consideration of the lands most appropriate for
construction of low and moderate income housing and of
the existing structures most appropriate for conversion to,
or rehabilitation for, low- and moderate-income housing,
including a consideration of lands of developers who have
expressed a commitment to provide low- and moderateincome housing.

See the section titled
“Housing, Demographic,
and Employment
Analysis.”

See the section titled
“South Brunswick’s
Affordable Housing Plan”
for information on the
Township’s fair share of
low- and moderateincome housing.

See the section titled
“Consideration of Lands
Appropriate for
Affordable Housing” for
this information.
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HOUSING, DEMOGRAPHIC & EMPLOYMENT ANALYSIS
Housing Characteristics
The 2012-2016 American Community Survey (ACS) 15 indicates that South Brunswick has
approximately 16,161 housing units, of which 656, or 4.1%, are vacant. The Township’s
housing stock predominantly consists of single-family detached units (53.7%) and singlefamily attached units (20.8%). The Township’s percentage of single-family detached units is
slightly higher than that of the State (53.5%) and approximately 2% higher than that of
Middlesex County (52.6%). The Township’s percentage of multi-family units (44.0%) is higher
than that of the State (40.5%) and less than that of Middlesex County (46.7%). The renter
population represents approximately 24.9% of all occupied units in South Brunswick (with
75.1% owner-occupied), which is 11.3% less than the renter population in the County (36.2%)
and 11% less than the renter population in the State as a whole (35.9%). See Table 4, Housing
Units by Number of Units in Structure, for a detailed explanation of the housing units in 2016.
TABLE 4. HOUSING UNITS BY NUMBER OF UNITS IN STRUCTURE, 2016
Number
of Units
1, Detached
1, Attached
2
3 or 4
5 to 9
10 to 19
20 or more
Mobile Home
Other
Total

Owneroccupied

Percent

Rental

Percent

Vacant

Percent

Total

7,978
2,657
113
174
201
188
51
287
0
11,649

68.5%
22.8%
1.0%
1.5%
1.7%
1.6%
0.4%
2.5%
0%
100%

558
564
140
230
461
1,253
604
46
0
3,856

14.5%
14.6%
3.6%
6.0%
12.0%
32.5%
15.7%
1.2%
0%
100%

147
145
7
48
102
74
93
40
0
656

22.4%
22.1%
1.1%
7.3%
15.5%
11.3%
14.2%
6.1%
0%
100%

8,683
3,366
260
452
764
1,515
748
373
0
16,161

Source: 2012-2016 American Community Survey 5-Year Estimate (B25032, DP04).

Table 5, Housing Units by Year Built, illustrates the age of the Township’s housing stock. Only
3.7% of South Brunswick’s housing stock was constructed prior to 1949. The majority of the

15
The American Community Survey replaced the long-form Census as the source for much of the housing data necessary to
complete this section. The Census is a one-time count of the population while this ACS is an estimate taken over five years through
sampling. As such, data in the ACS is subject to a margin of error.
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Township’s housing stock was constructed between 1970 and 1999 (67.3%), and construction
slowed with the Great Recession (see Table 26 below for information on building permits since
2000). The median year homes were built in the Township (1986) is more recent than both
the State’s median (1967) and the County’s (1970).
TABLE 5. HOUSING UNITS BY YEAR BUILT, 2016
Year Built
Total Units Percent Owner Renter Vacant
233
1.4%
222
11
0
2010 or later
1,815
11.2%
1,447
368
0
2000 to 2009
4,177
25.8%
3.054
959
164
1990 to 1999
4,320
26.7%
2,383
1,591
346
1980 to 1989
2,375
14.7%
1,965
410
0
1970 to 1979
1,516
9.4%
1,186
291
39
1960 to 1969
1,122
6.9%
891
136
95
1950 to 1959
245
1.5%
208
37
0
1940 to 1949
358
2.2%
293
53
12
1939 or earlier
16,161
100%
11,649 3,856
656
Totals
1986
1985
1986
Median Year Built:
Source: 2012-2016 American Community Survey 5-Year Estimate (DP04, B25036, B25037)

Table 6, Housing Units by Number of Rooms, shows 8.7% of housing units have between one
(1) and three (3) rooms; 46.1% have between four (4) and six (6) rooms; and 45.2% have seven
(7) or more rooms. The data from this and other tables indicate that the housing stock in South
Brunswick is, on average, moderate to large in size. In addition, the largest concentration of
housing units in South Brunswick (32.2%) contains three (3) bedrooms and 65.7% of all units
have three (3) or more bedrooms. For both the County and the State, the largest concentration
of housing units has three (3) bedrooms (30.4% and 32.7%, respectively). See Table 7, Number
of Bedrooms per Housing Unit, for more detail.
TABLE 6. HOUSING UNITS BY NUMBER OF
ROOMS, 2016
Rooms
1
2
3
4
5
6

Number of Units

Percent

116
218
1,080
1,922
2,665
2,862

0.7%
1.3%
6.7%
11.9%
16.5%
17.7%
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TABLE 6. HOUSING UNITS BY NUMBER OF
ROOMS, 2016
Rooms

Number of Units

Percent

7
8
9+
Total
Median Rooms

1,964
2,417
2,917
16,161
6.2

12.2%
15.0%
18.0%
100%

Source: 2012-2016 American Community Survey 5-Year Estimate (DP04)

TABLE 7. NUMBER OF BEDROOMS PER HOUSING
UNIT, 2016
Bedrooms
Efficiency
1
2
3
4
5+
Total

Number of Units

Percent

157
1,795
3,593
5,207
4,598
811
16,161

1.0%
11.1%
22.2%
32.2%
28.5%
5.0%
100%

Source: 2012-2016 American Community Survey 5-Year Estimate (DP04)

Table 8, Housing Values, shows that the median value of owner-occupied housing units in
South Brunswick increased by 106.8% between 2000 and 2016 from $192,900 to $399,000.
Middlesex County saw a slightly lower percent growth in owner-occupied home values during
this same period time (97.4%). South Brunswick had higher median housing values both in
2000 ($192,900 vs. $164,400) and 2016 ($399,000 vs. $324,500) than the County as a whole.
Based on the 2018 illustrative sales prices provided in Table 3 and the estimated value of owneroccupied homes in 2016 as provided in Table 8, approximately 670 housing units, or 5.8% of
owner-occupied units, in South Brunswick may be affordable to very low-income households
(depending on the number of bedrooms in the unit). Approximately 382 housing units, or
3.3%, (exclusive of units that may be affordable to very low-income households) may be
affordable to low-income households, and approximately 650 units (5.6%) may be affordable
to moderate-income households (excluding those units affordable to low- or very low incomehouseholds). In total, 1,702 owner-occupied units, or 14.6% of owner-occupied units in the
Township, may be affordable to low- or moderate-income households.
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TABLE 8. OWNER-OCCUPIED HOUSING VALUES, 2016 & 2000
Housing Unit Value
Less than $10,000
$10,000 to $14,999
$15,000 to $19,999
$20,000 to $24,999
$25,000 to $29,999
$30,000 to $34,999
$35,000 to $39,999
$40,000 to $49,999
$50,000 to $59,999
$60,000 to $69,999
$70,000 to $79,999
$80,000 to $89,999
$90,000 to $99,999
$100,000 to $124,999
$125,000 to $149,999
$150,000 to $174,999
$175,000 to $199,999
$200,000 to $249,999
$250,000 to $299,999
$300,000 to $399,999
$400,000 to $499,999
$500,000 to $749,999
$750,000 to $999,999
$1,000,000 or more
Total
Median

2016 Units
78
25
51
12
71
31
23
6
14
33
25
47
79
175
38
98
246
650
864
3,293
2,363
544
112
7
11,649
$399,000

Percent
0.7%
0.2%
0.4%
0.1%
0.6%
0.3%
0.2%
0.1%
0.1%
0.3%
0.2%
0.4%
0..7%
1.5%
0.3%
0.8%
2.1%
5.6%
7.4%
28.3%
20.3%
4.7%
1.0%
0.1%
100%

2000 Units

Percent

10
0.1%
6
0.1%
6
0.1%
13
0.2%
0
0%
10
0.1%
0
0%
5
0.1%
22
0.2%
22
0.2%
42
0.5%
47
0.5%
91
1.0%
520
5.8%
813
9.1%
1,505
16.8%
1,300
14.6%
1,597
17.9%
1,264
14.1%
1,267
14.2%
227
2.5%
121
1.4%
41
0.5%
20
0.2%
8,949
100%
$192,900

Sources: 2000 Census (H074, H085), 2012-2016 American Community Survey 5-Year Estimate (DP04, B25075)

The median rent in South Brunswick in 2016 was $1,475, compared to $1,332 across Middlesex
County. Based on the 2018 illustrative rents provided in Table 2, approximately 234 renteroccupied units, or 6.1%, may be affordable to very low-income renters, depending on the
number of bedrooms being rented. Similarly, approximately 875 rental units (exclusive of units
that may be affordable to very low-income households), or 22.7%, may be affordable to lowincome renters and approximately 838 rental units (excluding units that may be affordable to
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low-income households), or 21.7%, may be affordable to moderate-income renters. In total,
approximately 1,947 rental units, or 50.5% of all renter-occupied housing units, may be
affordable to low- or moderate-income households depending on the number of bedrooms
being rented. See Table 9, Comparison of South Brunswick and Middlesex County, Gross
Rent.
TABLE 9. COMPARISON OF SOUTH BRUNSWICK TOWNSHIP AND
MIDDLESEX COUNTY, GROSS RENT, 2016
South Brunswick
Middlesex County
Township
Gross Rent
Units
Percent
Units
Percent
Less than $100
0
0%
188
0.2%
$100 to $149
8
0.2%
131
0.1%
$150 to $199
24
0.6%
452
0.4%
$200 to $249
17
0.4%
1,206
1.2%
$250 to $299
21
0.5%
884
0.9%
$300 to $349
9
0.2%
971
0.9%
$350 to $399
97
2.5%
584
0.7%
$400 to $449
9
0.2%
836
0.8%
$450 to $499
0
0%
475
0.5%
$500 to $549
7
0.2%
477
0.5%
$550 to $599
8
0.2%
455
0.4%
$600 to $649
0
0%
444
0.4%
$650 to $699
34
0.9%
680
0.7%
$700 to $749
0
0%
678
0.7%
$750 to $799
0
0%
778
0.8%
$800 to $899
144
3.7%
3,178
3.1%
$900 to $999
53
1.4%
5,682
5.5%
$1,000 to $1,249
678
17.6%
24,436
23.8%
$1,250 to $1,499
838
21.7%
21,675
21.1%
$1,500 to $1,999
1,329
34.5%
24,563
24.0%
$2,000 or more
451
11.7%
10,440
10.2%
No cash rent
129
3.3%
3,272
3.2%
Total
3,856
102,485
100%
100%
Median Rent
$1,475
$1,332
Source: 2012-2016 American Community Survey 5-Year Estimate (DP04, B25063)

Housing is generally considered to be affordable if rents, mortgages, and other essential costs
consume 28% or less of an owner-household’s income or 30% or less of a renter-household’s
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income. This percentage is lower for homeowners to account for the additional home
maintenance costs associated with ownership. In South Brunswick, 30.1% of all households in
occupied units are expending more than 30% of their incomes on housing costs. The percent
of renter-occupied households expending more than 30% of their incomes on housing (30.6%)
is slightly higher than the percent of owner-occupied households (29.9%). Nearly one-third of
renters are spending over 30% of income on housing. Although it was estimated that 50.5% of
rental housing units in South Brunswick may be affordable to very-low-, low- or moderateincome households, this analysis was based on rents affordable to a moderate-income
household occupying a three-bedroom unit. Therefore, it appears that South Brunswick’s
renter population is likely comprised of smaller households that occupy smaller units.
TABLE 10. HOUSING AFFORDABILITY, 2016
Monthly Housing Costs
as Percent of Income
Less than 20 Percent
20 to 29 Percent
30 Percent or More
Total

OwnerOccupied
4,941
3,196
3,466
11,603

Percent

Renter

Percent

42.6%
27.5%
29.9%
100%

1,221
1,323
1,123
3,667

33.3%
36.1%
30.6%
100%

All
Occupied*
6,162
4,519
4,589
15,270

Percent
40.4%
29.6%
30.1%
100%

Source: 2012-2016 American Community Survey 5-Year Estimate (DP04)
*Information not computed for all units.

In 2016, there were an estimated 166 units that had incomplete kitchen facilities and 11 units
with incomplete plumbing facilities. Although overcrowding is often associated with
substandard housing due to overuse of facilities and is often occupied by lower-income
households who share space to save on housing costs there were no overcrowded housing units
(defined as more than one (1) occupant per room) built before 1950 lacking complete plumbing
facilities in the Township. Historically, the conditions mentioned in this paragraph have been
indicators of housing deficiency, which are used to determine the number of units requiring
rehabilitation. As noted above, the Township has a 109-unit Third Round rehabilitation
obligation.
TABLE 11. INDICATORS OF HOUSING DEFICIENCY, 2016
Indicator
Number of Units

Incomplete
Plumbing
11

Incomplete
Kitchen
166

Crowded or Overcrowded,
and Built Pre-1950
0

Source: 2012-2016 American Community Survey 5-Year Estimate (DP04, B25050)
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General Population Characteristics
The population of South Brunswick grew nearly 15% from 2000 to 2010, which is significantly
less than the 46.3% population increase between 1990 and 2000. The Township’s rate of
population growth between 2000 and 2010 is approximately double the growth rate of the
County (8.0%). The County’s growth rate has moderately decreased from 11.7% during the
previous decade. See Table 12, Population Growth. However, the rate of population growth
slowed in both the County and in South Brunswick between 2000 and 2010.
TABLE 12. POPULATION GROWTH, 1990 – 2010
Percent
1990
2000
2010
Change
South Brunswick Township
25,792
37,734
46.3%
43,417
Middlesex County
671,180
750,162
11.7%
809,898

Percent
Change
15.1%
8.0%

Sources: 1990, 2000, and 2010 US Census

Between 2000 and 2010, there were large increases in most of South Brunswick’s age cohorts,
especially in the senior population. The highest rate of growth was in the 55-64 age cohort,
which grew more than 66% between 2000 and 2010. There was an approximately 29.5%
decrease in the age 25 to 44 cohort and an 18.8% decrease in the under 5 age cohort. The
growth in older age cohorts contributed to South Brunswick’s increase in the median age from
35 to 38.6 years. See Table 13, Age Distribution, for additional detail.
TABLE 13. AGE DISTRIBUTION, 2000 & 2010
Age Group

2000

Percent

2010

Percent

Under 5
5-14
15-24
25-34
35-44
45-54
55-64
65-74
75+
Total
Median Age

3.042
6,220
3,635
5,932
7,927
5,365
2,852
1,697
1,064
37,734

8.1%
16.5%
9.6%
15.7%
21.0%
14.2%
7.6%
4.5%
2.8%
100%

2,469
7,355
4,974
4,421
7,608
7,764
4,758
2,360
1,708
43,417

5.7%
16.9%
11.4%
10.2%
17.5%
17.9%
11.0%
5.5%
3.9%
100%

35.0

Percent
Change
-18.8%
18.2%
36.8%
-25.5%
-4.0%
44.7%
66.8%
39.1%
60.5%
15.1%

38.6

Sources: 2000 and 2010 US Census
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Household Characteristics
A household is defined by the U.S. Census Bureau as those persons who occupy a single room
or group of rooms constituting a housing unit; however, these persons may or may not be
related. As a subset of households, a family is identified as a group of persons including a
householder and one (1) or more persons related by blood, marriage or adoption, all living in
the same household. In 2010, there were 15,069 households in the Township, with an average
of 2.88 persons per household and an average of 3.33 persons per family. Approximately 66%
of the households are comprised of married couples with or without children. Approximately
22% of the Township’s households are non-family households, which include individuals
living alone. See Table 14, Household Composition.
TABLE 14. HOUSEHOLD COMPOSITION, 2010
Household Type
Households
Family households
11,696
Married-couple family
9,956
With Children
5,804
Male householder, no spouse present
414
With Own Children Under 18
167
Female householder, no spouse present
1,326
With Own Children Under 18
712
Nonfamily households
3,373
Householder living alone
2,832
Total Households
15,069

Percent
77.6%
66.1%
38.5%
2.7%
1.1%
8.8%
4.7%
22.4%
18.8%
100%

Source: 2010 US Census

Income Characteristics
In 2016, the median income in South Brunswick was $109,893 for households and $124,029
for families. Comparable figures for the County were $80,716 for households and $95,823 for
families. Table 15, Household Income by Income Brackets, further illustrates these findings
by noting the number of households in each of the income brackets. The Township’s poverty
rate for individuals (4.3%) is less than that of the County (8.9%) and its poverty rate for families
(3.1%) is less than the County’s rate (6.5%). See Table 16, Individual and Family Poverty Rates,
for the comparison.

26 | P a g e

Amended Third Round Housing Element and Fair Share Plan and Spending Plan
South Brunswick Township

TABLE 15. HOUSEHOLD INCOME BY INCOME BRACKETS, 2016
Households
Percent
Less than $10,000
259
1.7%
$10,000-$14,999
484
3.1%
$15,000-$24,999
642
4.1%
$25,000-$34,999
506
3.3%
$35,000-$49,000
1,103
7.1%
$50,000-$74,999
1,987
12.8%
$75,000-$99,999
1,921
12.4%
$100,000-$149,999
3,508
22.6%
$150,000-$199,999
2,114
13.6%
$200,000 +
2,981
19.2%
Total
15,505
100%
Median Income
$109,893
Source: 2012-2016 American Community Survey 5-Year Estimate (DP03)

TABLE 16. INDIVIDUAL AND FAMILY POVERTY RATES, 2016
Location

Individuals

Families

South Brunswick Township
Middlesex County

4.3%
8.9%

3.1%
6.5%

Source: 2012-2016 American Community Survey 5-Year Estimate (DP03)

Employment Characteristics
Table 17, Distribution of Employment by Industry, shows the distribution of employment by
industry for employed South Brunswick residents. The four (4) industries representing the
largest concentrations of employed residents in South Brunswick in 2016 were Educational
Services, and Health Care and Social Assistance with 22.4% of employed residents;
Professional, Scientific, and Management, and Administrative and Waste Management
Services with 19.5%; Financing, Insurance, Real Estate, Renting and Leasing with 12.8%; and
Manufacturing with 10.3%.
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TABLE 17. DISTRIBUTION OF EMPLOYMENT BY INDUSTRY,
SOUTH BRUNSWICK RESIDENTS, 2016
Sector Jobs
Number
Agriculture, Forestry, Fishing and Hunting, and Mining
25
Construction
567
Manufacturing
2,327
Wholesale Trade
753
Retail Trade
1,746
Transportation, Warehousing, and Utilities
898
Information
794
2,887
Financing, Insurance, Real Estate, Renting, and Leasing
4,408
Professional, Scientific, Management, Administrative, and
Waste Management Services
Educational, Health and Social Services
5.051
Arts, Entertainment, Recreation, Accommodation and
1,441
Food Services
Other
719
Public Administration
968
Total
22,584

Percent
0.1%
2.5%
10.3%
3.3%
7.7%
4.0%
3.5%
12.8%
19.5%
22.4%
6.4%
3.2%
4.3%
100%

Source: 2012-2016 American Community Survey 5-Year Estimate (DP03)

Table 18, Employment by Occupation, identifies the occupations of employed residents of
South Brunswick. While South Brunswick Township residents work in a variety of industries,
59.6% of employed residents work in Management, Business, Science, and Arts occupations
and 19.4% are employed in Sales and Office occupations.
TABLE 18. EMPLOYMENT BY OCCUPATION,
SOUTH BRUNSWICK TOWNSHIP, 2016
Sector Jobs
Number
Management, Business, Science, Arts
13,466
Service
2,481
Sales and Office
4,382
Natural Resources, Construction, Maintenance
817
Production, Transportation, Material Moving
1,438
Total
22,584

Percent
59.6%
11.0%
19.4%
3.6%
6.4%
100%

Source: 2012-2016 American Community Survey 5-Year Estimate (DP03)

Since 2010, the size of South Brunswick’s labor force has increased. The Township was
impacted by the most recent recession resulting in unemployment rates above 7% for 2010,
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2011, and 2012. The unemployment rate fell to 6.3% in 2013 and 3.8% in 2016. Table 19,
Change in Employment, illustrates these trends.

Year
2010
2011
2012
2013
2014
2015
2016

TABLE 19. CHANGE IN EMPLOYMENT, 2010 – 2016
Unemployment
Labor Force
Employment
Unemployment
Rate
23,520
21,734
1,786
7.6%
23,694
21,977
1,717
7.2%
23,961
22,255
1,706
7.1%
24,068
22,543
1,525
6.3%
24,400
23,163
1,237
5.1%
24,824
23,786
1,038
4.2%
25,063
24,116
947
3.8%

Source: NJ Department of Labor and Workforce Development

The number of jobs in South Brunswick is lower than the number of working age residents in
the Township. The New Jersey Department of Labor tracks covered employment throughout
the State. Covered employment data includes only those jobs for which unemployment
compensation is paid. By definition, it does not cover the self-employed, unpaid family
workers, most part-time or temporary employees, and certain agricultural and in-home
domestic workers. See Table 20, Covered Employment Estimates, for additional detail.
TABLE 20. COVERED EMPLOYMENT ESTIMATES
Year
2017

South Brunswick Township
23,523

Middlesex County
422,583

Source: New Jersey Department of Labor, Division of Planning and Research, Office of Demographic and Economic
Analysis, NJ Covered Employment Trends.

The wholesale trade sector, manufacturing sector, and transportation/warehousing sector
represented the largest concentration of jobs in South Brunswick, with 3,932, 3,338, and 3,261
jobs, respectively. The next largest sector, the admin/waste remediation sector, was smaller
with only 2,720 jobs. Table 21, Covered Employment by Sector, provides additional
employment information.
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TABLE 21. COVERED EMPLOYMENT BY SECTOR, 2017
Employment
March June
Sept.
Dec.
Private Sector Total
21,177 21,957 21,753 22,881
Agriculture
Construction
371
415
419
404
Manufacturing 3,249
3,383
3,394
3,387
Wholesale Trade 3,926
3,955
3,908 4,014
Retail Trade 1,520
1,496 1,448
1,458
Transportation/Warehousing 3,011
3,088
3,125
4.074
Information 1,293
1,302
1,311
1,302
Finance/Insurance
255
249
229
221
Real Estate
293
308
291
293
Professional/Technical 2,181
2,194 2,109
2,101
Management
137
128
118
115
Admin/Waste Remediation 2,457
2,770
2,871
2,867
Education
Health/Social
837
827
839
862
Arts/Entertainment
209
303
210
196
Accommodations/Food
696
755
733
745
Other Services
389
382
359
434
Unclassified
110
128
145
160
Federal Government Total
67
64
64
66
State Government Total
4
3
3
3
Local Government Total
1,757
1,772
1,714
1,737
Local Government Education Total 1,332
1,332
1,300
1,308
Total Covered Employment
23,005 23,796 23,534 24,687

Average
21,827
409
3,338
3,932
1,488
3,261
1,301
241
297
2,148
126
2,720
839
244
713
390
131
63
4
1,629
1,204
23,523

Wages
Annual
Weekly
$59,134
$1,137
$72,271
$1,390
$73,156
$1,407
$66,916
$1,287
$35,948
$691
$45,591
$877
$103,841 $1,937
$91,293
$1,756
$53,102
$1,021
$92,254
$1,714
$61,221
$1,177
$36,221
$697
$39,913
$768
$14,059
$270
$19,640
$378
$29,956
$576
$46,309
$891
$60,278
$1,159
$65,376
$1,257
$67,386 $1,296
$67,489
$1,298

Source: New Jersey Department of Labor, Division of Planning and Research, Office of Demographic and Economic Analysis, NJ Covered
Employment Trends.

As Table 22, Journey to Work, below shows, 77.2% of South Brunswick’s employed residents
drive to work alone, compared to 72.8% for Middlesex County and 71.7% for New Jersey as a
whole. As compared to Middlesex County, a higher percentage of South Brunswick residents
take public transit to work. South Brunswick is serviced by Suburban Transit bus route 100,
300, 350, and 600 that connects South Brunswick to Princeton, Franklin Park, North
Brunswick, East Brunswick, New Brunswick, Plainsboro, East Windsor, Hightstown, Twin
Rivers, Monroe, and New York City. These transit options provide connections to Trenton,
Philadelphia, and beyond.
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Mode
Drive Alone
Carpool
Transit
Walk
Other
Work at Home

TABLE 22. JOURNEY TO WORK, 2016
South Brunswick
Middlesex County
Township
77.2%
72.8%
7.2%
8.6%
9.5%
9.5%
0.8%
2.7%
1.1%
2.4%
4.2%
4.1%

New Jersey
71.7%
8.1%
11.2%
3.0%
1.9%
4.1%

Source: 2012-2016 American Community Survey: Selected Economic Characteristics (DP03)

Approximately 29% of households in South Brunswick have one (1) vehicle and approximately
4% have no vehicle. Some one-car households likely comprise the nearly 19% of Township
residents who live alone. For one-car households with more than one (1) adult and households
with no car, the lack of available vehicles in a suburban context such as South Brunswick is
typically an indicator of lower income households and makes it difficult for residents to reach
jobs and community and commercial services. See Table 23, Available Vehicles by
Household.
TABLE 23. AVAILABLE VEHICLES BY HOUSEHOLD, 2016
Vehicles
Count
Percent
None
606
3.9%
One
4,457
28.7%
Two
6,857
44.2%
Three +
3,585
23.1%
Total
15,505
100%
Source: 2012-2016 American Community Survey: Selected Housing Characteristics
(DP04)

Most residents of South Brunswick work within New York City (8.0%), followed by residents
commuting to New Brunswick (4.2%). As shown in Table 24, Top Ten Commuting
Destinations for South Brunswick Residents, with the exception of New York City, Jersey City,
and Newark, the majority of top employment destinations for residents are within
approximately ten (10) miles of South Brunswick and along the NJ Turnpike, Route 1, and
Route 27 corridors. However, the majority of residents, 73.9%, commute to dispersed
locations.
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TABLE 24. TOP TEN COMMUTING DESTINATIONS FOR
SOUTH BRUNSWICK RESIDENTS, 2015
Destination
Jobs
Percent
1,719
905
775
463
368
303
296
293
267
209
15,854

New York City
New Brunswick
Princeton
Franklin Center CDP
Jersey City
Newark
Iselin CDP
Monmouth Junction
Dayton CDP
Kendall Park
All Other Locations

8.0%
4.2%
3.6%
2.2%
1.7%
1.4%
1.4%
1.4%
1.2%
1.0%
73.9%

Source: US Census and Center for Economic Studies. Longitudinal Employer-Household Dynamics, 2015

Population Projections
The North Jersey Transportation Authority (NJTPA), the Metropolitan Planning Organization
(MPO) that contains South Brunswick as well as the remainder of Middlesex County,
published population and employment projections for the year 2045. The NJTPA projects that
the Township’s population and employment will increase by 23.6% and 24.0%, respectively,
from 2015 to 2045. As Table 25, Population, Household and Employment Projections shows,
these rates are higher than for the County as a whole.
TABLE 25. POPULATION, HOUSEHOLD, AND EMPLOYMENT
PROJECTIONS, 2015 – 2045
South Brunswick Township
2015
2045
% Change
Population
Employment

45,492
23,869

56,232
29,587

23.6%
24.0%

Middlesex County
2015
2045
% Change
829,266
397,998

965,760
456,487

16.5%
15.0%

Sources: NJTPA Regional Transportation Plan. Forecasts adopted 11/13/17

The FHA requires that Housing Plans include a 10-year projection of new housing units based
on the number of building permits, development applications approved, and probable
developments, as well as other indicators deemed appropriate (N.J.S.A. 52:27D-310.b). Annual
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building permit issuance for residential new construction in South Brunswick during the years
2000 through 2017 averaged 135 units per year.
With ten (10) Court-ordered inclusionary developments representing over 3,500 total housing
units, one (1) adopted and one (1) proposed inclusionary development and one (1) proposed
municipally-sponsored mixed-income affordable housing development in this Plan, the
Township is concerned that the rate of construction will increase substantially and overwhelm
the Township’s public school system and municipal services. South Brunswick may see almost
4,000 new dwellings by the year 2025. Factors such as the business cycle and rate of residential
unit absorption may result in a lower or higher actual number. Table 26, Housing Projections,
provides an estimate of anticipated residential growth based on the extrapolation of prior
housing activity into the future and the Court-ordered Builder’s Remedy inclusionary
developments in this Plan.

Year

TABLE 26. HOUSING PROJECTIONS TO 2025
Building Permits Issued

2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
Total / Average (18 Years)
Total / Average (10 Years)
Ten Year Projection

420
139
91
28
130
213
171
187
86
93
113
55
77
86
66
172
230
73
2,430 / 135
1,051 / 105.1
Almost 4,000 dwellings

Source: NJDCA Construction Reporter, Building Permits, Yearly Summary Data, and
Housing Units Authorized by Building Permits for New Construction
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Development Trends and Projections
Between 2000 and 2017, South Brunswick Township issued on average 135 new residential
building permits per year. Currently, 326 new residential units are under construction within
five (5) development projects. The Township has approved four (4) additional residential
projects containing 20 units. South Brunswick Center, an 1,800-unit development, filed its
site plan with the Special Hearing Officer. Moreover, Princeton Orchards just filed a site plan
for 184 units with the Township Planning Board pursuant to their Court-approved settlement
agreement. Stanton Girard, proposing up to 230 units (although in the plan at approximately
180 units), and Windsor Associates, an 84-unit development, have also filed site plan
applications with the Special Hearing Officer. It is anticipated that K.Hovnanian/Bellemead
will submit its site plan for a 129-unit development with the Special Hearing Officer in the
coming weeks. Toll Brothers has an existing 84-unit site plan application in front of the
Township’s Planning Board. It is unknown at this time when the remaining Builder’s Remedy
suits, American Properties, AvalonBay, TG Acquisitions, and PPF (Matrix) will file site plan
applications.
South Brunswick Township has experienced significant nonresidential growth in the last
decade, adding approximately 936,780 square feet per year, with warehousing and office
dominating nonresidential construction and retail space coming in at a distant third. With the
weak office and warehouse market and the slowing economy, South Brunswick expects growth
to slow during the remaining Third Round period. Based on approved or pending
development projects, the Township expects approximately 325,000 square feet of additional
nonresidential development through 2025, including but not limited to, a retail center, a
retail/office/restaurant, a fast food restaurant, a storage facility, and a warehouse.

Capacity for Growth
The Township generally has the infrastructure capacity to meet household and employment
growth projections; although the Township’s sanitary sewer collection system is subjected to
significant amounts of infiltration and inflow which has severely compromised the capacity of
the sewer system. Major improvements to the existing infrastructure, including but not
limited to roads, public wastewater and public water, will be necessary.
The Township has a NJDEP working water capacity allocation of 1.805 million gallons daily
(“MGD”) that can be allocated towards future development. As such, the Township’s water
system has capacity for future development. However, any project that proposes a flow of over
12,000 gallons per day (“GPD”) would have to apply for a NJDEP Water Allocation permit.
The Township’s sanitary sewer collection system has significant sewer capacity and
surcharging issues. A sewer system flow and capacity study was conducted in June 2017 and
a report was issued in April 2018, last revised October 2018. The study demonstrates that
much of the Township’s sanitary sewer collection system is subjected to significant amounts
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of infiltration and inflow. This results in conditions where the flows in the system exceed these
facilities’ available capacity during storm events. These conditions impact sanitary sewer
interceptors which convey flows to both receiving treatment plants, the Stony Brook Regional
Sewer Authority (“SBRSA”) which services the west side of the Township, as well as the
Middlesex County Utility Authority (“MCUA”) servicing the east side of the Township. For
instance, in the MCUA service area, the sewer interceptor lines leading to the Township’s
Pumping Station No. 10 have been shown to be subjected to significant amounts of infiltration
and inflow. Overflows of surcharged, untreated raw sewage in upstream interceptor sewer
lines have occurred during storm events, resulting in discharges of untreated sewage from
manholes in the line. The Ridge Road interceptor which conveys sanitary sewage to Stony
Brook Regional Treatment Authority has also experienced manhole discharges during such
heavy rain events.
As a result, the Township requires any developer to provide a capacity analysis that is specific
to its proposed development in order to demonstrate that there is adequate conveyance capacity
in that portion of the system into which the proposed development will discharge. The
NJDEP’s definition of Adequate Conveyance Capacity (N.J.A.C. 7:14A-1.2) includes a provision
that “the peak wet weather flow does not result in overflows or discharges from any
unpermitted discharge locations.” Upon conclusion of the analysis of the existing system, if it
is demonstrated that the existing capacity is insufficient to receive the proposed development’s
discharge (including the report of any overflows of sewage into the downstream sewers due to
storm events), the developer will be required to eliminate extraneous flows in an amount at
least equal to the development’s anticipated discharge into the system so that additional
overflows can be prevented. This may be done either through direct repairs to the system or
by payment of the developer’s pro rata share of the system rehabilitation and improvement
costs.
With almost 4,000 residential units projected within the Third Round, the Township
anticipates significant roadway improvements shall be needed around U.S. Route 1, Major
Road, and Northumberland Way in addition to the installation of new traffic signals at existing
and proposed intersections. Additionally, the over 3,600 new family residential units may
generate approximately 2,300 new school children which will significantly impact the public
school system.
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CONSIDERATION OF LANDS APPROPRIATE FOR
AFFORDABLE HOUSING
The FHA at N.J.A.C. 52:27D-310 requires the housing plan to include a consideration of the
lands that are most appropriate for construction of low and moderate income housing and of
the structures most appropriate for conversion to or rehabilitation for affordable housing. Also,
the plan must include a consideration of lands of developers who have expressed a
commitment to provide affordable housing. The Court has required the inclusion of the 10
Builder Remedy inclusionary zoning sites which consist of 3,505 total housing units (2,790
Market-rate units and 715 affordable housing units) concentrated off of the Route 1 corridor in
the Township (see location map). The Township believes that the construction of 3,505 total
housing units from these 10 court-ordered Builder Remedy inclusionary sites will put
tremendous strain on the Township’s existing roadway network, municipal services, and
public school system.
In addition to the required inclusion of these ten (10) Builder Remedy sites (3,505 total housing
units), the Township has also included COAH- and Court-approved compliance mechanisms
in its plan: extensions of controls of 107 existing affordable housing units which may have been
lost to the Township’s existing stock of affordable housing without the extensions of controls.
The provision of extensions of controls were specifically upheld by the NJ Supreme Court in
its March 10, 2015 decision. The Township has included a small 5-unit ‘conversion’ program
to convert existing market-rate units to affordable units – its REACH market-to-affordable
program. The Township included two (2) inclusionary affordable housing sites: the Wilson
Farm affordable housing site for at least 156 senior affordable units and an approved assisted
living facility that must provide 16 units available for Medicaid-waivers for low income seniors.
Finally, the Township has included a municipally-sponsored mixed-income affordable housing
development consisting of a total of 116 units (63 affordable and 53 market-rate).
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FAIR SHARE PLAN
SOUTH BRUNSWICK’S AFFORDABLE HOUSING OBLIGATION
In its March 10, 2015 decision, the New Jersey Supreme Court directed that the methods of
determining municipal allocation were to follow the calculations of the First and Second
Round rules; specifically, the present and prospective statewide and affordable housing need.
Present need is defined in the Second Round rules as the sum of the “indigenous need” and
the “reallocated present need.” However, this was modified by the Court in that the reallocated
present need was no longer to be assigned to municipalities in the region. Indigenous need is
sub-standard housing occupied by low- and moderate-income households. This is now more
commonly called the “Rehabilitation Share.” The reallocated present need that is no longer
required to be distributed is the technique where excess indigenous need in a municipality was
reassigned to other municipalities where their need was lower than the regional average.
COAH’s elimination of the reallocated present need was first upheld by the Appellate Court
on October 8, 2010. 16
On January 17, 2017, the New Jersey Supreme Court issued its decision In Re Declaratory
Judgment Actions Filed By Various Municipalities, County Of Ocean, Pursuant To The
Supreme Court’s Decision In In Re Adoption of N.J.A.C. 5:96, 221 N.J. 1(2015). The Supreme
Court found that the “gap period,” defined as the period between the end of the Second Round
in 1999 and 2015, generates an affordable housing obligation. The decision requires an
expanded definition of the municipal present need obligation to include low- and moderateincome households formed during the gap period that are entitled to their delayed opportunity
to seek affordable housing. Present need, or the Rehabilitation Share, has historically been an
estimate of low- and moderate-income households living in substandard housing at the
beginning of an affordable housing round. Although some parties argued the gap obligation
should be calculated as part of the prospective need, or new construction obligation, the
Supreme Court found that such a position is not supported by the Fair Housing Act, which
defines prospective need as a projection of new low and moderate income households formed
during a future housing cycle.
Accordingly, the municipal affordable housing obligation is now composed of the following
four (4) parts: present need (Rehabilitation Share); Prior Round (1987 to 1999, new
construction); “gap” present need (1999 to 2015, third round new construction); and
prospective need (Third Round, 2015 to 2025, new construction).

16

6 A. 3d 445, 416 NJ Super. 462, Appellate Div. (2010)
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On July 21, 2016, Judge Wolfson issued his decision on all aspects of the fair share formula
other than the Gap Period (1999-2015). Pursuant to the formula this opinion endorsed, Judge
Wolfson imposed a Prospective Need (2015-2025) obligation of 1,533 units and a Present Need
obligation of 109 units upon the Township. On October 6, 2016, Judge Wolfson issued a
second opinion concerning the Gap Period, imposing an additional obligation upon the
Township of 1,374 units.
On October 29, 2018, the Township was before Judge Bergman for Review and/or
Reconsideration of Interlocutory Decisions and Other Relief. Judge Bergman issued a
December 5, 2018 Court Order that denied the Township’s motions and confirmed that:


Judge Wolfson’s 1,000-unit cap limitation decision stands;



Judge Wolfson’s 2016 decisions establishing fair share obligations stand;



Judge Wolfson’s Order finding bad faith, dissolution of immunity, and grant of
Builder’s Remedy suits stands;



The Township’s Present (Rehabilitation) Need obligation is 109 units;



The Township’s Third Round Prospective Need (2015-2025) obligation is 1,533 units;



The Township’s Third Round Gap Need (1999-2015) is 1,374 units.

Per the Wolfson 1,000-unit limitation decision, the Township can apply 124 credits (extensions
of controls for Charleston Place I and II and Deans Apartments/Woodhaven) against the Third
Round Gap Need; thus reducing the Gap Need from 1,374 units to 1,250 units (1,374 units –
124 extensions of controls = 1,250 units), phased in over three 10-year planning cycles with the
portion of the gap to be met in the current 2015-2025 cycle of 417 units. Also, the Third Round
Prospective Need obligation of 1,533 units is capped at 1,000 units. Therefore, the net Third
Round obligation is 1,417 units of gap and prospective need and 109 rehabilitation units. The
Township’s Prior Round Precredited Need remained at 937 units.

Rehabilitation Obligation
The rehabilitation obligation can be defined as an estimate of the
number of deteriorated housing units existing in South
Brunswick Township that are occupied by low- and moderateincome households. The December 5, 2018 Court Order affirmed
South Brunswick’s rehabilitation obligation as 109 units. The
basis for this obligation is Judge Wolfson’s 2016 trial decision.

Rehabilitation
Obligation: ............... 109
Prior Round Precredited
Obligation: ............... 937
Third Round Gap and
Prospective Need
Obligation: ............. 1,417
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Prior Round Obligation
The Prior Round obligation is generally defined as the cumulative 1987 through 1999 new
construction affordable housing obligation. This time period corresponds to the First and
Second Rounds of affordable housing. South Brunswick’s Prior Round Precredited Need
obligation is 937 units per N.J.A.C. 5:93.

Third Round Obligation
The future demand for affordable housing includes the portion of the Third Round (1999- 2015)
that has already passed, as well as a 10-year projection into the future (2015-2025). The 10-year
period is derived from the Fair Housing Act that, when amended in 2001, set the projection for
this length of time (N.J.S.A. 52:27D-310). Pursuant to Judge Wolfson’s 2016 decisions and as
stated in the December 5, 2018 Court Order, Judge Bergman determined South Brunswick’s
Third Round 2015-2025 prospective need obligation is 1,533 units, but is capped at 1,000 units.
Judge Bergman also determined the Township’s Third Round gap period 1999-2015 obligation
as 1,374 units. Applying 124 credits against this obligation reduced it to 1,250 units. This
obligation is phased equally over three 10-year planning cycles. The portion of the obligation to
be met in the current 2015 to 2025 cycle is 417 units. Therefore, as established by the December
5, 2018 Court Order, South Brunswick’s net Third Round obligation (1999-2025) is 1,417 units.
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SOUTH BRUNSWICK’S AFFORDABLE HOUSING PLAN
Satisfaction of the Rehabilitation Obligation
The Township has a long-standing in-house Rehabilitation Program that utilizes Housing
Trust Fund and Community Development Block Grants (“CDBG”) funding. Since April 1,
2010, the Township has rehabilitated 95 First Round affordable units for Third Round
rehabilitation credit pursuant to N.J.A.C. 5:97-4.5(h) (see Appendix 3). The rehabilitated units
are located within the Oakwoods, CIL Woods, and CIL-Wynwood developments. A majority of
the renovations were completed by South Brunswick Community Development Corporation
(SBCDC).
South Brunswick will continue to administer an in-house rehabilitation program, with
assistance from SBCDC, to satisfy the remaining 14-unit rehabilitation obligation (109-unit
obligation – 95 completed rehabilitation units = 14 units). South Brunswick’s rehabilitation
program will adhere to the regulations in N.J.A.C. 5:93-3.4. Specifically, all rehabilitated units
will comply with the definition of a substandard unit in N.J.A.C. 5:93-5.2(b), which states, “a
[housing] unit with health and safety code violations that require the repair or replacement of
a major system”. Major systems include roofing, plumbing, heating, electricity, sanitary
plumbing, and/or load bearing structural systems. Rehabilitated units shall meet the
applicable construction codes. Additionally, rehabilitated units shall be occupied by low or
moderate income households and upon completion of the rehabilitation, ten-year affordability
controls shall be placed on the property in the form of a lien or deed restriction even though
the Second Round allows for a six-year affordability control. A copy of the Township’s
Rehabilitation Program Manual is included in Appendix 3.
Although N.J.A.C. 5:93 only requires an average hard cost of $8,000 per unit, the Township
has addressed the Third Round average expenditure toward hard costs of $10,000 per unit in
the completed rehabilitations and will address the $10,000 average in the remaining 14
rehabilitation units. It is our experience that the current cost of rehabilitation will cost more
than $10,000 per unit since the 95 completed rehabilitation units had an average hard cost of
$17,904.67. South Brunswick Township will continue to administer its Rehabilitation
Program with funding through the Housing Trust Fund and CDBG Program to satisfy the
rehabilitation obligation.
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Satisfaction of the Prior Round Obligation
COAH permits new construction credits and
bonuses addressing a First or Second Round
affordable housing obligation to be used to address
the Prior Round Precredited Need obligation.

Prior Round Precredited Need
Rental Obligation COAH-approved
Waiver = 211 units
= 0.25 (Precredited Need – Prior
Cycle credits)

In addition to satisfying the total obligation, the
Township must also adhere to a minimum rental
obligation and maximum number of age-restricted
units.
As demonstrated in Table 27, the Township has
satisfied its Prior Round Precredited Need
obligation with prior cycle credits, inclusionary
development, alternative living arrangements,
100% affordable housing developments, a
market-to-affordable program, and rental bonus
credits.
The rental obligation is satisfied with the
alternative living arrangements, the Deans
Apartments project, the Charleston Place I
project, the Southridge/Southridge Woods
project, the Buckingham Place/Brandywine
project, the Woodhaven project, the Charleston
Place II project, and the Oak Woods project.
Southridge/Southridge Woods, Woodhaven and
group homes are eligible for Prior Round
Precredited Need rental bonuses.

= 0.25 (937 – 94)
= 210.75, round up

Prior Round Precredited Need
Maximum Age-Restricted = 210 units
= 0.25 (Precredited Need – Prior Cycle
credits)
= 0.25 (937 – 94)
= 210.75, round down

Prior Round Precredited Need Rental
Bonus Credits


A rental unit available to the
general public receives one
rental bonus;



An age-restricted unit receives a
0.33 rental bonus, but no more
than 50% of the rental obligation
shall receive a bonus for agerestricted units; and



No rental bonus is granted in
excess of the rental obligation.

In an Order, dated August 8, 2016, Judge Wolfson
previously ruled that the Township had fully
satisfied its Prior Round Precredited Need
obligation.
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Table 27: South Brunswick’s Second Round Certified Plan – Updated
Compliance Mechanisms

Second Round = 937 (95
rehab + 842 new)

Prior Cycle Credits (4.1.80 – 12.15.86)
Deans Apartments/Woodhaven Terrace – affordable family rentals
Charleston Place I – affordable senior rentals
Inclusionary Developments – completed
Regal Point – affordable family sales
Monmouth Walk – affordable family sales
Nassau Square – affordable family sales
Summerfield – affordable family sales
Deans Pond Crossing – affordable family sales
Southridge/Southridge Woods – affordable family rentals
Buckingham Place – assisted living – affordable senior units
Sassman – affordable family sale unit
Menowitz (Cambridge Crossing) –affordable family sale units
East Meadow Estates – affordable family sales
100% Affordable Developments – completed
Woodhaven – affordable family rentals
Charleston Place II – affordable senior rentals
Oak Woods – affordable senior rentals
Alternative Living Arrangements – all completed (one agreement noted)
Wheeler Road Group Home (Dev. Resources/Delta Comm.)
Major Road Group Home (Dev. Resources/Delta Comm.)
CIL Woods
CIL Wynwood
Dungarvin (30 Cranston Road)
Dungarvin Group Homes
Triple C Group Homes
Community Options Group Homes
ARC of Middlesex Group Homes
Dungarvin group home (agreement) 3 bedrooms
Write-Down/Buy-Down (Market-to-Affordable) - completed
REACH – affordable family sales (21 completed)
Prior Round Rental Bonuses for completed units = 211
Southridge/Southridge Woods – family rentals (124 units x 1.0)
Woodhaven – family rentals (80 units x 1.0)
Group Homes – completed (7 of 33 x 1.0), bonus cap
TOTAL

40
54
5
43
49
70
20
124
23
1
8
6
80
30
73
3
3
16
7
4
8
6
14
15
3
21
124
80
7
937
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PRIOR CYCLE CREDITS

These units are considered ‘prior cycle credits’ under
Prior Cycle Credits
COAH’s regulations and are credited on a one-for-one basis
in accordance with COAH’s rules at N.J.A.C. 5:93-3.1, as
A one-for-one credit for low- and
well as pursuant to the FHA at N.J.S.A. 52:27D-307(c)1.
moderate-income housing units
COAH’s Second Round rule at N.J.A.C. 5:93-3.1 states, “(a)
constructed between April 1, 1980
The Fair Housing Act provides that the Council determine
and December 15, 1986, before the
beginning of the First Round (1987municipal fair share after crediting on a one for one basis
1993).
each current unit of low and moderate income housing of
adequate standard, including any such housing constructed
or acquired as part of a housing program specifically
intended to provide housing for low and moderate income households. Given the approach
the Council has developed for determining calculated need, the Council has determined that
it is appropriate to allow credits for units constructed after April 1, 1980. Since it was not until
December 15, 1986 that the Council established criteria for an eligible low and moderate
income unit, the crediting criteria for housing units created between April 1, 1980 (the date of
the census) and December 15, 1986 shall be different than the period subsequent to December
15, 1986.” Furthermore, COAH’s Second Round rules at N.J.A.C. 5:93-1.3 defines ‘calculated
need’ to mean “the low and moderate income housing obligation resulting from the
procedures in N.J.A.C. 5:93-2. It is the result of subtracting adjustments, reductions, credits,
bonuses, prior cycle credits and the 20 percent cap from pre-credited need. To the extent that
the Council has knowledge of prior cycle credits and eligible reductions, these credits and
reductions have been applied to the municipal housing obligation.”
Deans Apartments
Deans Apartments, also known as Woodhaven Terrace, was proposed in the Township’s First
Round plan as a 100% affordable age-restricted rental complex consisting of 40 affordable
family units. On March 20, 1986, Deans Apartments received a mortgage through the
Farmers Home Administration program within the United State Department of Agriculture
to construct the project (see Appendix 4). The project received COAH certification. The project
is located at 154 Black Horse Lane, known as Block 90, Lot 54.01. The Township is eligible for
40 prior cycle credits towards its Prior Round Precredited Need obligation. In addition, as
noted above, these 40 affordable family rental units received Court approval per the December
5, 2018 Order as extensions of control credits towards the Township’s Third Round Gap
obligation (40 of 124 gap credits).
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Charleston Place I
Charleston Place I is a 100% affordable age-restricted rental complex consisting of 54
affordable senior units that received its CO on February 24, 1981. SBCDC obtained a mortgage
through the Farmers Home Administration program within the United State Department of
Agriculture (see Appendix 4). The project received COAH certification within the Township’s
First Round substantive certification. The project is located at 3424 Route 27, known as Block
95.03, Lot 75.07. The Township is eligible for 54 prior cycle credits towards it Prior Round
Precredited Need obligation. These 54 affordable units were also Court-approved extensions
of controls towards the Township’s Gap obligation (54 of 124 gap credits).
INCLUSIONARY DEVELOPMENT

Regal Point
Inclusionary Development – Prior
Regal Point is located along Georges Road and is known
Round
as Block 87, Lot 12.142. The inclusionary development
consists of 53 units, including 48 market-rate units and
A development containing very-low,
five (5) affordable family for-sale units. Four (4)
low- and moderate-income units
Certificates of Occupancy (“COs”) were issued on August
among market rate units.
16, 1988 and one (1) CO was issued on November 18, 1993
Affordable housing set-asides were
for the affordable housing units within this project.
historically 15% (rental) or 20%
Pursuant to the Deed Restriction, one (1) unit is restricted
(for-sale) in COAH certifications.
as a low-income unit and four (4) units are restricted as
moderate-income units. All of the for-sale units have at
least 30-year affordability controls (see Appendix 5 for a copy of the Deed Restrictions). The
Township is eligible for five (5) credits towards its Prior Round Precredited Need obligation.
Monmouth Walk
Monmouth Walk is located along Monmouth Junction Road (Ridge Road) and is known as
Block 41, Lots 8, 9.04, 9.07, and 16 and Block 259.01, Lot 1. The inclusionary development
consists of 290 townhouse units, including 246 market-rate units and 44 affordable family
for-sale units. Sixteen of the affordable units are two-bedroom units and 28 of the affordable
units are three-bedroom units. The affordable housing unit COs were generally issued
between 1989 to 1992 with three (3) COs issued in Summer 1995 and the last CO issued on
April 25, 1997. All of the for-sale units have at least 30-year affordability controls (see Appendix
6 for a copy of the Deed Restrictions). It should be noted that one affordable unit was lost to
foreclosure before the full control period elapsed. As such, the Township is eligible for credit
for 43 units towards its Prior Round Precredited Need obligation.
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Nassau Square
Nassau Square is located along Route 27 and Beekman Road and is known as Block 93.09, Lot
3.01. The inclusionary development consists of 246 townhouse units, including 196 marketrate units and 50 affordable family for-sale units. The affordable housing unit COs were
generally issued between 1988 to 1994. All of the for-sale units have at least 30-year
affordability controls (see Appendix 7 for a copy of the Deed Restrictions). It should be noted
that one affordable unit was lost to foreclosure before the full control period elapsed. As such,
the Township is eligible for credit for 49 units towards its Prior Round Precredited Need
obligation.
Summerfield
Summerfield is located on approximately 225 acres between Route 522 and Georges Road. The
inclusionary development consists of 339 townhouse units, including 269 market-rate units
and 70 affordable family for-sale units. The affordable housing unit COs were generally issued
between 1997 to 2001. All of the for-sale units have at least 30-year affordability controls (see
Appendix 8 for a copy of the Deed Restrictions). The Township is eligible for 70 credits towards
its Prior Round Precredited Need obligation.
Deans Pond Crossing
Deans Pond Crossing is located between Georges Road and Route 130 along Viking Way and
is known as Block 3010, Lots 1 through 15, Block 3011, Lots 1 through 15, and Block 3012, Lots
1 through 14. The inclusionary development consists of 333 townhouse units, including 313
market-rate units and 20 affordable family for-sale units. The affordable housing unit COs
were generally issued between 1999 to 2003. All of the for-sale units have at least 30-year
affordability controls (see Appendix 9 for a copy of the Deed Restrictions). The Township is
eligible for 20 credits towards its Prior Round Precredited Need obligation.
Southridge / Southridge Woods
Southridge / Southridge Woods, consisting of approximately 254 acres, has roadway frontage
along Major Road, Northumberland Way, County Route 522, and New Road. The inclusionary
development consists of 1,000 units of which 208 are market-rate townhouse units for-sale,
668 market-rate rental garden apartments, and 124 affordable family rental garden apartment
units. The affordable housing unit COs were generally issued in 1993, 1995, 1999, and 2001.
All of the affordable family rental units have at least 30-year affordability controls (see Appendix
10 for a copy of the Deed Restrictions). The Township is eligible for 124 credits and 124 rental
bonuses for a total of 248 credits towards its Prior Round Precredited Need obligation.
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Sassman
As part of the process for preliminary and final major subdivision approval for a five (5) lot
development, Sassman Properties at South Brunswick, LLC was required to designate one of
the lots as an affordable housing lot, to be used for the construction of a single-family home
restricted to moderate-income households. As a result, a 1,550 square foot, three-bedroom
home was constructed at 55-61 Fresh Ponds Road (Block 31.01, Lot 27.13), with a Certificate of
Occupancy issued on September 10, 2015. The property is located in the RR Rural Residential
District. Appropriate deed restrictions were placed on the property for use as an affordable
home (see Appendix 11 for a copy of the Deed Restrictions). The South Brunswick Affordable
Housing Office located an eligible buyer, who closed on the purchase of the property on
September 29, 2015. The unit is administered in accordance with N.J.A.C. 5:80-26.1. The
Township is eligible for one (1) credit towards its Prior Round Precredited Need obligation.
Menowitz (Cambridge Crossing)
The Cambridge Crossing (formerly Menowitz and Matzel & Mumford) site is located on
County Route 522 and consists of approximately 53.9 acres. Its northern boundary also has
frontage on Route 1. The site (Block 84, Lots 4.01, 6, and 24) received Planning Board approval
for an inclusionary development by Hovnanian consisting of 28,000 square feet of commercial
development along the Route 1 frontage and a total of 85 non-age restricted family townhouse
units along the Route 522 frontage. As part of an April 2, 2013 court settlement agreement
with the prior owner/developer (Matzel & Mumford), the developer is obligated to set aside
10% of the housing units for affordable housing, resulting in the construction of 8 affordable
on-site units and payment in lieu of construction for the remaining 0.5% of one unit, as
reflected in the court’s order entered on April 2, 2013 (see Appendix 12 for the Court Order).
The gross density of the development, which excludes the 10-acre portion of the site that will
be subdivided for commercial development along Route 1, is 1.9 units/acre and the net density
is 2.4 units/acre. There will be six, two-bedroom and two, three-bedroom units and each unit
will be compliant with COAH regulations. The approved site plan confirms that the on-site
affordable units will be integrated within the development, interspersed with the market rate
units. All of the units have been completed and COs were issued in 2016 and 2017. Four (4)
of the units are affordable to low-income households and four (4) units are affordable to
moderate-income households. All of the for-sale units have at least 30-year affordability
controls (see Appendix 12 for a copy of the Deed Restrictions). The Township is eligible for
eight (8) credits towards its Prior Round Precredited Need obligation.
East Meadow Estates
Robert Gelbard/Brunswick Square at South Brunswick, LLC, (“Gelbard”), received Use
Variance and Bulk Variance approval from the South Brunswick Township Zoning Board of
Adjustment on November 20, 2014. The approval allows for the development of 55 non-age
restricted single family detached homes on a 23±acre site in the ARRC and R-3 zones at 3240
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Route 27 and 8-30 Beekman Road (Block 94.02, Lots 6.06 and 38). On December 7, 2015,
Gelbard filed an application for Preliminary and Final Major Subdivision approval of East
Meadow Estates, a 55-unit, non-age restricted residential development consisting of singlefamily detached homes. South Brunswick Code Section 62-2002 requires that any proposed
residential development consisting of five or more lots or units shall set aside 12.5 percent of
said units for affordable housing. Based upon a 55-unit development, the affordable housing
obligation is 6.875 affordable units. Gelbard provided a payment in lieu of construction in
which the Township used to write-down the price of six (6) units. Five (5) units have been
resold with an affordable housing deed restriction and the sixth sale is pending. The affordable
units have at least 30-year affordability controls (see Appendix 13 for a copy of the Deed
Restrictions). The Township is eligible for six (6) credits towards its Prior Round Precredited
Need obligation.
ASSISTED LIVING

Buckingham Place / Brandywine
South Brunswick has addressed 23 units of its Prior
Round obligation through affordable units at an existing
assisted living facility in the Township. Brandywine
(formerly Buckingham Place) is an existing 112-unit
assisted living residence, which includes 23 affordable
units, financed by the NJ Housing and Mortgage Finance
Agency (HMFA). Brandywine is located on 7.65 acres on
Raymond Road (Block 97, Lot 13.07) in the Township.

Assisted Living
A development which is a facility
licensed by the New Jersey
Department of Health and Senior
Services to provide apartment-style
housing and congregate dining and
to assure that assisted living
services are available when needed.
These units are considered agerestricted housing.

HMFA entered into a Financing, Deed Restriction and
Regulatory Agreement (“Agreement”) with Buckingham
Place at South Brunswick, LLC, on May 9, 2002). The Agreement ensures that residents of
the 23 affordable units are income-eligible whether private-pay or the recipient of a Medicaid
waiver. Per the Agreement, all of the affordable units are affordable to low income tenants per
HUD’s area median incomes. A certificate of occupancy for the assisted living residence was
issued on March 20, 2002. The Agreement was further memorialized within a deed
restriction, dated October 25, 2011, that requires at least 30-year affordability controls starting
in 2002 (see Appendix 14 for a copy of the Deed Restriction). The Township is eligible for 23
credits towards its Prior Round obligation.
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ALTERNATIVE LIVING ARRANGEMENTS

Wheeler Road Group Home
Delta Community Supports, an experienced provider of special needs units, operates a 3bedroom group home in the Township at 38 Wheeler Road. The facility has long-term
restrictions through renewable capital funding agreements with the New Jersey Department
of Disabilities (“DDD”). The facility received a CO on January 19, 1988 and is still operating
(see Appendix 15). Each bedroom is eligible for one (1) credit, as such this facility contributes
three (3) credits toward the Prior Round obligation.
Major Road Group Home
Delta Community Supports also operates a 3-bedroom
group home in the Township at 186 Major Road. The
facility has long-term restrictions through renewable
capital funding agreements with the New Jersey DDD.
The facility received a CO on June 15, 1987 and is still
operating (see Appendix 16). Each bedroom is eligible
for one (1) credit, as such this facility contributes three
(3) credits toward the Prior Round.
CIL Woods
The Citizens for Independent Living (“CIL”), an
experienced provider of special needs units, operated a
16-bedroom group home at 100 Woods Lane (now
operated by SBCDC). The facility has the appropriate
deed restrictions (see Appendix 17 for a copy of the Deed
Restriction). CIL received a CO on September 23, 1999.
Each bedroom is eligible for one (1) credit, as such this
facility contributes 16 credits toward the Prior Round.
CIL Wynwood

Alternative Living Arrangement /
Supportive & Special Needs
Housing
A structure in which households live
in distinct bedrooms, but share
kitchen and plumbing facilities,
central heat and common areas.
They may be restricted to special
needs groups, such as persons with
developmental disabilities, veterans
and their families, and victims of
domestic abuse.
COAH’s regulations at N.J.A.C. 5:935.8 provides alternative living
arrangements with credit by the
bedroom.
Also, alternative living arrangements
may receive credit for 10-year
controls/existence per N.J.A.C. 5:935.8.

CIL also operates four group homes in the Township: a
two-bedroom group home at 23 Arrowwood Lane, a onebedroom group home at 59 Foxtail Lane, a two-bedroom
group home at 1 Sassafras Lane, and a two-bedroom group home at 5 Foxtail Lane. All facilities
have the appropriate deed restrictions (see Appendix 18 for copies of the Deed Restrictions).
All of the units have been constructed and are operating. Each bedroom is eligible for one (1)
credit, as such the Township is eligible for seven (7) credits and seven (7) rental bonuses for a
total of 14 credits towards its Prior Round.
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Dungarvin (30 Cranston Road)
Dungarvin New Jersey, Inc./Eclipse Investments, LLC (“Dungarvin”) is an experienced
provider of supportive and special needs housing across the state. Dungarvin previously
established one (1) group home in South Brunswick (receiving no prior COAH credit but listed
in the Township’s CTM and on the COAH credit list) at 30 Cranston Road, receiving a
certificate of occupancy on March 31, 2000. The four-bedroom group home was funded by the
NJ Department of Human Services, Division of Developmental Disabilities (“DDD”), in a 20year renewable capital funding agreement commencing on November 9, 1999. COAH
historically accepts a 20-year renewable agreement as the equivalent of a 30-year restriction
(see Appendix 19 for a copy of the Deed Restriction). The group home is not age-restricted.
Each bedroom is eligible for one (1) credit, as such this facility contributes four (4) credits
toward the Prior Round.
Dungarvin Group Homes
On October 23, 2009, the Township and Dungarvin entered into an agreement to establish
three (3) low-income group homes in the Township, consisting of a minimum of three (3)
three-bedroom group homes, up to a maximum of four (4) bedrooms in each group home, for
persons with developmental disabilities.
Dungarvin applied for and received operations and capital funding from DDD for these group
homes. The Township provided $35,000 per bedroom to subsidize the acquisition of two (2)
of the three (3) four-bedroom group homes and the properties are deed-restricted for 45 years.
A 2014 amendment to this agreement restricted occupancy at the three group homes to verylow income individuals. The following two operational group homes have been included
towards the satisfaction of the Prior Round Precredited Need Obligation:


Dungarvin purchased 19 Berwick Road on December 21, 2009 and received a
certificate of approval on May 5, 2010. The four-bedroom group home was partially
funded with South Brunswick Affordable Housing Trust Funds and is restricted by an
affordability control period of 45 years (see Appendix 20 for a copy of the Deed
Restriction). This four-bedroom Dungarvin group home (credit by the bedroom) is
eligible for four credits towards the Prior Round pursuant to N.J.A.C. 5:93-5.15(d)1.



Dungarvin purchased 12 Dawson Road on October 21, 2011 and received a certificate
of occupancy on August 29, 2013. The four-bedroom group home was partially funded
with South Brunswick Affordable Housing Trust Funds and is restricted by an
affordability control period of 45 years (see Appendix 20 for a copy of the Deed
Restriction). This four-bedroom Dungarvin group home (credit by the bedroom) is
eligible for four credits towards the Prior Round pursuant to N.J.A.C. 5:93-5.15(d)1.
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Triple C Group Home
Triple C Housing, an experienced provider of special needs units, operates one (1) six-bedroom
special needs facility in the Township at 625 Ridge Road. The group home has been
constructed and is operating. It also has a deed restriction with the Township (see Appendix
21 for a copy of the Deed Restriction). This six (6) bedroom group home (credits by the
bedroom) is eligible for six (6) credits toward the Township’s Prior Round.
Community Options Group Homes
Community Options, Inc., an experienced provider of special needs units, operates four (4)
group homes in South Brunswick: 63 Henderson Road (3 bedrooms), 38 Constable Road (3
bedrooms), 2 Aldrich Road (3 bedrooms), and 313 New Road (5 bedrooms). All facilities have
the appropriate deed restrictions (see Appendix 22 for copies of the Deed Restrictions). All
units have been constructed and are operating. These 14 rental units (credit by the bedroom)
are eligible credits towards the Township’s Prior Round.
ARC of Middlesex Group Homes
ARC of Middlesex County, an experienced provider of special needs facilities, operates four (4)
special needs facilities in South Brunswick: 9 Helen Drive (4 bedrooms), 125 Kendall Road (4
bedrooms), 24 Palmer Road (4 bedrooms), and 24 Kingsley Road (3 bedrooms). All of the
facilities have been constructed and are operating. In addition, the four (4) group homes have
the appropriate deed restrictions with the Township (see Appendix 23 for copies of the Deed
Restrictions). These 15 rental units (credit by the bedroom) are eligible credits toward the
Township’s Prior Round.
Dungarvin (Executed Agreement)
On October 23, 2009, the Township and Dungarvin entered into an agreement to establish
three (3) low-income group homes in the Township, consisting of a minimum of three (3)
three-bedroom group homes, up to a maximum of four (4) bedrooms in each group home, for
persons with developmental disabilities (see Appendix 24 for a copy of the Executed
Agreement). As previously discussed, Dungarvin currently operates two (2) of the three (3)
required group homes. South Brunswick Township will help Dungarvin with the acquisition
of one (1) new three-bedroom group home through a per bedroom payment from collected
affordable housing development fees. The one (1) new group home will have a minimum of
three bedrooms, thus, the Township will be eligible for a minimum of 3 credits towards the
Township’s Prior Round minimum rental component. Dungarvin anticipates receiving
operational and capital funding from DDD for the group home.
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100% AFFORDABLE HOUSING PROJECTS

Woodhaven

100% Affordable Development
Woodhaven is a 100% affordable family rental
development that consists of 80 units. The affordable
A development in which all units are
housing unit COs were issued September 5, 1991. All of
affordable to very-low, low- and
the units have at least 30-year affordability controls (see
moderate-income households.
Appendix 25 for a copy of the Deed Restrictions). The
Township is eligible for 80 credits and 80 rental bonuses
for a total of 160 credits towards its Prior Round Precredited Need obligation.
Charleston Place II
Charleston Place II, located at 3424 Route 27, consists of 30 affordable age-restricted rental
units. The project received COs in July and August of 1987. All of the units have at least 30year affordability controls (see Appendix 26 for a copy of the Deed Restrictions). The Township
is eligible for 30 credits towards its Prior Round Precredited Need obligation. These 30
affordable units are the balance of the 124 credits approved by the Court as extensions of
controls towards the Gap obligation.
Oak Woods
SBCDC constructed 73 affordable age-restricted rental units at the Oak Woods development
located at 700 Woods Lane, known as Block 84, Lot 42.0431. The project received a CO on
August 29, 2001. All of the units have at least 30-year affordability controls (see Appendix 27
for a copy of the Deed Restrictions). The Township is eligible for 73 credits towards its Prior
Round Precredited Need obligation.
MARKET-TO-AFFORDABLE PROGRAM

REACH
Pursuant to N.J.A.C. 5:93-5-11, COAH rules permit
Market to Affordable
municipalities to meet a portion of their fair share
obligation through a write-down/buy-down (later referred to
This program entails conversion of
as market to affordable) program. The write-down/buyexisting market-rate units to deed
down program, which is known in the Township as the
restricted low or moderate income
REACH program, allows municipalities to purchase or
units.
subsidize existing units and sell or rent them to low and
moderate income households at affordable rents or prices.
The Township’s Affordable Housing Office has been successfully administering and operating
the REACH program for a number of years. COAH’s rules at N.J.A.C. 5:93-5.11(a)1 limit a
municipalities’ program to a maximum of 10 units. COAH approved a waiver from COAH’s
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regulations at N.J.A.C. 5:97-6.9 on October 14, 2009 which permitted the Township to
construct 146 rental or sale write-down/buy-down units. 17
With the Township’s vast experience in administering hundreds of affordable housing units,
and pursuant to COAH’s waiver approval, South Brunswick implemented its REACH marketto-affordable program, of which 21 completed units (1 low-income age-restricted unit and 20
moderate-income family units) will be applied towards the Prior Round Precredited Need
Obligation (see Appendix 28).

17
COAH’s 2009 waiver approval was from the Third Round limit of 10% of the municipal fair share which
permitted the REACH program to exceed the initial limit of 94 units to 146 units.
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SATISFACTION OF THE THIRD ROUND OBLIGATION
Pursuant to the Court Order dated December 5, 2018, the Township has been ordered to
provide for 1,417 units of affordable housing as its Third Round (1999-2025) Fair Share
obligation.
The Superior Court has further ordered that the Township submit to the court, Special Master,
and all parties in the lawsuit an amendment to the Township’s Housing Element and Fair
Share Plan demonstrating projects and/or programs sufficient to satisfy this 1,417-unit
obligation no later than March 5, 2019 18. The Superior Court directed that any such plan must
include all of the sites proposed by the Builder’s Remedy intervenors in the lawsuit(s).
Although the Township continues to dispute the Court’s findings and conclusions that resulted
in a declaration that the Township was proceeding in bad faith, removal of the Township’s
immunity from Builder’s Remedy suits, determination of the Township’s Third Round
affordable housing obligation, available credits and the compliance mechanisms available to
address that obligation, the Township recognizes its legal obligation to comply with the court’s
December 5, 2018, order to submit a plan that addresses the 1,417 unit obligation.
Notwithstanding submission of a plan that complies with the Court’s December 5, 2018 Order,
the Township does so under protest, as permitted by the New Jersey Supreme Court in So.
Burlington County N.A.A.C.P. v. Mount Laurel Twp., 92 N.J. 158 (1983) (Mount Laurel II). But
for the court’s December 5, 2018 order, the individual sites set forth in said plan may or may
not have been included in the Township's plan. As such, the Township of South Brunswick
and the Planning Board of the Township of South Brunswick continue to assert their on-going
objection to the Court’s finding of bad faith, revocation of temporary immunity, determination
of the Township’s fair share obligation, the grant of Builder’s Remedy suits/claims as well as
the process outlined in the Court’s October 21, 2016 Order on how such suits/claims must be
handled. The Township and Planning Board reserve all rights they may have to contest any
and all rulings by the Court as well as such suits/claims for Builder’s Remedy relief by way of
further motion and/or appeal, and nothing contained herein is intended to nor shall it be
construed to waive any and all such rights or in any way imply that the Township agrees with
the plan that is being submitted under protest.

18

The Township requested an extension of the deadline.
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Pusuant to the December 5, 2018 Court Order, South
Brunswick’s Third Round obligation (1999-2025) is
1,417 units (gap + prospective need).
In addition to satisfying the total obligation, the
Township must also adhere to a minimum rental
obligation, minimum family rental obligation, a
maximum number of age-restricted units, a minimum
very low-income requirement, and a minimum
number of family very-low income units.
As demonstrated in Table 28, the Township is required
by the Court to include ten (10) Builder Remedy
inclusionary sites. In addition, the Township will
address its Third Round obligation with a proposed
inclusionary development, an approved assisted living
facility, a proposed municipally-sponsored mixedincome affordable housing development, completed
extensions of controls, a continuation of its market-toaffordable program, and Third Round rental bonus
credits.
Third Round Rental Bonus Credits





A rental unit available to the general public
receives one rental bonus;
An age-restricted unit receives a 0.33 rental
bonus, but no more than 50% of the rental
obligation shall receive a bonus for agerestricted units; and
No rental bonus is granted in excess of the
rental obligation.

Third Round Rental
Obligation = 355 units
0.25 (Third Round obligation)
=.25 (1,417)
= 354.25, must round up

Third Round Family Rental
Obligation = 178 units
0.5 (Third Round rental obligation)
=.5 (355)
= 177.5, must round up

Third Round Maximum
Age-Restricted = 354 units
0.25 (Third Round obligation)
=.25 (1,417)
= 354.25, must round down
Third Round Minimum
Very Low Income = 130 units
0.13(affordable units approved and
created after 7/17/2008)
= .13(998)
= 129.74
d

0.50(Third Round obligation - bonuses)

Third Round Minimum
Low Income (includes very-low
income) = 531 units

= .50(1,417 - 355)
= 531

0.50(Third Round obligation bonuses)

Third Round Minimum Family units = 531 units

= .50(1,417 - 355)
= 531
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Table 28: South Brunswick’s Third Round Plan:

Units

Third Round = 1,417 Court Plan

Rental
Bonuses

Total

Inclusionary Developments – Builder Remedy Intervenors (Court ranked six (6) initial Plaintiffs in 2016,
remaining four (4) Plaintiffs currently unranked.) One approved settlement. Affordable housing setaside percent provided/master recommended.
Windsor #1, family affordable rentals (20%)

17

cap

17

Princeton Orchards #2, Court-approved settlement - family
affordable rentals (25%)

46

46

92

SBC #3, 360 total affordable units: 336 family affordable rentals and
24 senior affordable rentals (20%)

336

309, cap

24

-

Stanton Gir. #4, family affordable rentals (20%)

36

cap

36

American Prop #5, family affordable units (20%)

18

-

18

Avalon #6 – family affordable rentals (20%)

42

cap

42

TG Acquisitions – family affordable rentals (25%)

34

cap

34

KHov/Bellemead – family affordable units (23%)

30

cap

30

PPF (Matrix) – family affordable units (20%)

121

-

121

Toll – family affordable units (13%)

11

-

11

715

355

1,070

Wilson Farm – senior affordable rentals

156

cap

156

Harbor assisted living – senior affordable rentals (Township
approved)

16

-

16

Regal Point, Monmouth Walk and Nassau Square (after 2015) –
family sales

97

-

97

Group Homes (Wheeler Road, Major Road and Dungarvin)- special
needs

10

-

10

5

-

5

63

cap

63

1,062

355

1,417

Subtotal

669

Inclusionary Developments

Extensions of Controls – Completed by Township

Market-to-Affordable (COAH-approved program)
REACH – family/senior affordable sales
Municipally-Sponsored Affordable Housing
RPM Mixed-Income (including 63 family affordable rentals)
TOTAL
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In the August 8, 2016 Order, Judge Wolfson required that the initial six intervenors “submit to
the Special Master … site suitability information necessary for consideration by the Special Master of
the suitability and prioritization of each Defendant-Intervenor site for addressing a portion of the
Township’s fair share obligation…” The Special Master was then to “provide her review and
recommendations to the Court and all parties of how to best achieve constitutional compliance, guided
by the relevant equities as well as sound environmental and planning considerations…”
On September 16, 2016, the Special Master submitted her report entitled “Special Master’s
Report Site Suitability Ranking” (see Appendix 29). The Special Master followed the criteria
as identified in Judge Wolfson’s opinion in In the Matter of the Application of the Township
of South Brunswick for A Judgment of Compliance and Repose and Temporary Immunity for
Mount Laurel Lawsuits, Docket No. MID-L-3878-15, decided July 21, 2016, as follows:
As such, any builders’ remedy awarded in this case will be based upon a more
interactive process, and will be guided primarily by equitable considerations, which
should include, at a minimum, an assessment of whether any project was clearly
more likely to result in actual construction than other projects, the availability of
infrastructure, the project’s proximity to goods and services, its regional accessibility,
and the property’s environmental suitability and compatibility with neighboring land
uses.
In addition and secondarily to the criteria outline by Judge Wolfson, the Special Master also
considered the site suitability criteria found at N.J.A.C. 5:93-1.3.
The Special Master reviewed six (6) site suitability analyses submitted by the Builder Remedy
Intervenors. Four (4) Builder’s Remedy suits were filed after the Special Master’s
determination and are not ranked. However, as required by the Court, the Township has
included them as mechanisms to address its Third Round obligation. In addition, as will be
discussed later, the Special Master also reviewed and ranked additional sites put forth by the
Township.
The Special Master’s determination is as follows:


Rank 1: Windsor Associates
The Special Master determined “the site meets Judge Wolfson’s criteria, including, the site
is most likely to result in actual construction than other projects, has available infrastructure,
is proximate to goods and services, has regional accessibility, and the property possesses
environmental suitability and compatibility with neighboring land uses. The site also meets
the secondary COAH’s site suitability criteria.”
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Rank 2: Richardson Fresh Ponds/Princeton Orchards Associates
The Special Master determined “that the site is ‘available, suitable, developable, and
approvable’ in accordance with N.J.A.C. 5:93-1.3, which is secondary to Judge Wolfson’s
criteria.” She also found “the site meets Judge Wolfson’s criteria, including, the site is more
likely to result in actual construction than other projects lower in ranking, has available
infrastructure, is proximate to goods and services, has regional accessibility, and the property
possesses environmental suitability and compatibility with neighboring land uses.”



Rank 3: South Brunswick Center
The Special Master found “the large size of the SBC property and the ability to generate
meaningful affordable housing renders it certainly worthy of serious consideration and high
ranking.” Additionally, “the environmental constraints will lend significant ability to buffer
the site, the proximity to goods, services and employment opportunity along Route 1 is
certainly suitable for affordable housing and utility infrastructure is readily available.”
However, the Special Master had some concerns over the proposed residential housing
prototype (i.e. rentals, stacked townhomes, etc.) and indicated they “should be further
studied, perhaps with market analysis.”



Rank 4: Stanton Girard, LLC
The Special Master concluded “the site mostly meets Judge Wolfson’s criteria, including the
site is clearly more likely to result in actual construction than other projects lower in the
ranking, has available infrastructure, is proximate to goods and services, has regional
accessibility, and the property possesses environmental suitability and compatibility with
neighboring land uses. The site also meets the secondary COAH’s site suitability criteria.”
She further stated “while the proposal clearly meets COAH site suitability criteria, it is
providing less inclusionary units than the projects in #2 and #3.”



Rank 5: American Properties
The Special Master determined this site “mostly meets Judge Wolfson’s criteria (the site is
more likely to result in actual construction than the sixth ranked project, has available
infrastructure, is proximate to goods and services, has regional accessibility, and the property
mostly possesses environmental suitability and compatibility with neighboring land uses) and
the secondary COAH’s site suitability criteria. However, the project size is smaller in area
than the preceding Defendant-Intervenors, it is providing less inclusionary units than the
preceding Defendant-Intervenors, and is not situated as strategically for service as
inclusionary affordable housing as the preceding Defendant-Intervenors.”



Rank 6: AvalonBay Communities, LLC
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The Special Master determined “the site is ‘available, suitable, developable, and
approvable’ in accordance with N.J.A.C. 5:93-1.3.” However, she found “that the proposed
unit count is excessive.” The Special Master further concluded “since there are potential
sewer capacity issues as identified in the Alaimo Associates report and possible traffic issues
that must be further analyzed, the plan may be ‘reasonably revised’ and a ‘needed reduction’
could be warranted. Moreover, as seen in projects regarding the removal of age-restrictions in
recent years, it is not uncommon that the overall unit count and thus density is reduced.”
Ultimately, while the Special Master found this site meets a portion of Judge Wolfson’s
criteria and the secondary COAH’s site suitability criteria, “the project size is smaller in
area than the preceding Defendant-Intervenors, it is providing less inclusionary units than
the preceding Defendant-Intervenors, is not situated as strategically for service as inclusionary
affordable housing as the preceding Defendant-Intervenors, and appears to have remaining
traffic and sewer issues that need to be resolved.”
As identified by the Special Master, “even if the six Defendant-Intervenor sites are utilized at fullbuild out, the Township should still fall well short of its Prospective Need obligation.” In fact, the
Township has included the Court-required ten (10) Builder’s Remedy claims, totaling
approximately 3,500 units including 715 total affordable units, and still is short of meeting its
Third Round (gap + prospective need) obligation. As such, the Township has proposed, in
addition to the Court-required inclusion of the ten (10) Builder’s Remedy claims, additional
compliance mechanisms, such as an approved assisted living facility (16 units), completed
extensions of controls (107 units), a proposed inclusionary age-restricted development (156
units), a small REACH market-to-affordable program (5 units), a proposed municipallysponsored mixed-income development (63 affordable units), and Third Round rental bonus
credits, to satisfy its Third Round (gap + prospective need) obligation of 1,417.
The Township will experience a strain upon its existing infrastructure to meet the needs of
almost 4,000 new residential dwellings. The Township’s sanitary sewer collection system is
subjected to significant amounts of infiltration and inflow which has severely compromised
the capacity of the sewer system. Major improvements to other existing infrastructure,
including but not limited to roads, public schools, public wastewater and public potable water,
will also be necessary.
The Township’s sanitary sewer collection system has significant sewer capacity and
surcharging issues. A sewer system flow and capacity study was conducted in June 2017 and
a report was issued in April 2018, last revised October 2018. The study demonstrates that
much of the Township’s sanitary sewer collection system is subjected to significant amounts
of infiltration and inflow. This results in conditions where the flows in the system exceed these
facilities’ available capacity during storm events. These conditions impact sanitary sewer
interceptors which convey flows to both receiving treatment plants, the Stony Brook Regional
Sewer Authority (“SBRSA”) which services the west side of the Township, as well as the
Middlesex County Utility Authority (“MCUA”) servicing the east side of the Township. For
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instance, in the MCUA service area, the sewer interceptor lines leading to the Township’s
Pumping Station No. 10 have been shown to be subjected to significant amounts of infiltration
and inflow. Overflows of surcharged, untreated raw sewage in upstream interceptor sewer
lines have occurred during storm events, resulting in discharges of untreated sewage from
manholes in the line. The Ridge Road interceptor which conveys sanitary sewage to Stony
Brook Regional Treatment Authority has also experienced manhole discharges during such
heavy rain events.
As a result, the Township requires any developer to provide a capacity analysis that is specific
to its proposed development in order to demonstrate that there is adequate conveyance capacity
in that portion of the system into which the proposed development will discharge. The
NJDEP’s definition of Adequate Conveyance Capacity (N.J.A.C. 7:14A-1.2) includes a provision
that “the peak wet weather flow does not result in overflows or discharges from any
unpermitted discharge locations.” Upon conclusion of the analysis of the existing system, if it
is demonstrated that the existing capacity is insufficient to receive the proposed development’s
discharge (including the report of any overflows of sewage into the downstream sewers due to
storm events), the developer will be required to eliminate extraneous flows in an amount at
least equal to the development’s anticipated discharge into the system so that additional
overflows can be prevented. This may be done either through direct repairs to the system or
by payment of the developer’s pro rata share of the system rehabilitation and improvement
costs.
Pursuant to Judge Wolfson’s October 21, 2016 Order,
“the Builder site plan application shall be deemed a fully conforming ‘as of right’
application in accordance with proposed zoning regulations the Builder shall submit
with its site plan submission, which shall be deemed to be the standards applicable to
the Builder’s proposed site plan. The Builders are encouraged to incorporate existing
Township standards for similar types of housing as is reasonably practicable. The
Special Master may make such recommendations as to the proposed zoning
regulations as she deems appropriate for the protection of the public health, safety
and welfare and in furtherance of sound land use planning principles. … Compliance
with Residential Site Improvement Standards (“RSIS”) shall be dispositive as to all
residential design elements governed by the RSIS.”
On March 19, 2018, the Township and Princeton Orchards Associates, LLC signed a
Settlement Agreement that, pursuant to a May 22, 2018 Court Order, was found fair to low
and moderate income households. Moreover, to date, Windsor Associates and South
Brunswick Center have submitted the court-required zoning regulations for their sites as part
of their site plan submissions to the Special Hearing Officers. The details for these three (3)
projects, as well as the remaining Third Round sites, are provided below.
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INCLUSIONARY DEVELOPMENTS

Windsor Associates
Objector/Intervener Windsor Associates (“Windsor”) owns
14.293 acres in the Township’s Affordable Housing (AH)
zone, located at the intersection of Major Road and
Northumberland Way (Block 85, Lot 17.014) (see site map).
Windsor has submitted an application to the Special
Hearing Officer for the last phase of the Southridge
development consisting of 84 non-age restricted rental
units, including a 20% Affordable Housing set-aside (67
market units and 17 affordable family rental housing units),
an increase of 12 units over and above the 72-unit site plan
already approved by the Planning Board in 2016.

Inclusionary Development – Third
Round
A development containing very-low,
low- and moderate-income units
among market rate units. The
special master has recommended
affordable housing set-asides at
20%.

As previously indicated, the Special Master ranked this development as number one (1). The
Special Master determined “the site meets Judge Wolfson’s criteria, including, the site is most likely
to result in actual construction than other projects, has available infrastructure, is proximate to goods
and services, has regional accessibility, and the property possesses environmental suitability and
compatibility with neighboring land uses. The site also meets the secondary COAH’s site suitability
criteria.” (see Appendix 29)
As stated in N.J.A.C. 5:93-5, affordable housing sites shall be available, approvable, developable,
and suitable, as defined in N.J.A.C. 5:93-1.3, for the production of low and moderate income
housing. As stated below, the Windsor Associates site meets these criteria:


Site Control – The applicant has stated that the site has a clear title and no legal
encumbrances which would preclude its development as an affordable housing
project. Developer Windsor owns the site.



Site Suitability – The site was previously found by the Special Master to be suitable,
as defined at N.J.A.C. 5:93-1.3. Although there are significant wetlands on the site,
the developer will be required to receive NJDEP approval. There are no
encumbrances which preclude the development of affordable housing on the site.
The site is adjacent to residential land uses and other compatible land uses.
Although the Windsor site has access to appropriate streets – Northumberland
Way and Major Road, the Township has concerns regarding the condition of
Northumberland Way. Pursuant to Planning Board Resolution #12-046, dated
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August 17, 2016, “there was discussion regarding the condition of Northumberland
Way. A review of the Township file in this matter leads the [Planning] Board to conclude
there is evidence to suggest the original construction of Northumberland Way was not
done in an appropriate manner. Due to this issue, the Board is only willing to grant
preliminary site plan approval. There needs to be a full investigation regarding the actual
condition of not only the roadway but also the sub-base of Northumberland Way. The
Board believes a full investigation of the condition of Northumberland Way must be
performed before the Board would consider an application for final site plan approval.”
The June 15, 2016 Planning Board resolution included the following conditions
pertaining to Northumberland Way:
Condition 3: At the time of final site plan, the applicant establishing that the structure
and the stabilized base of Northumberland Way are in a condition that
is satisfactory to the Board Engineer and the South Brunswick Planning
Board; and
Condition 7: The applicant installing curbing on both sides of Northumberland Way
where the applicant’s property fronts on Northumberland Way and the
applicant installing curbing on Major Road on the side where Major
Road fronts on the applicant’s property.
On September 29, 2016, Windsor submitted a Complaint in Lieu of Prerogative
Writ against the Planning Board stating “the Planning Board’s imposition of
Condition No. 3 and Condition No. 7 and its refusal to grant final site plan approval
because of alleged “issues” with Northumberland Way were arbitrary, capricious
unreasonable and contrary to law.” Windsor requested the Court “excise Condition
No. 3 and Condition No. 7, and grant final site plan approval in Windsor’s favor.”
A review of NJDEP’s NJ-GeoWeb mapping indicates the site is not on the “Known
Contaminated Sites” list, does not contain a Deed Notice, nor a groundwater
contamination area (CKE or CEA). The site is not located within a sewer service
area; therefore, a Wastewater Management Plan Amendment is required to add
the site into the Middlesex County MUA sewer service area before development
may occur. The site is entirely within the water purveyor area of the South
Brunswick Water Department. According to Tim Lesko, Water Department
Supervisor for South Brunswick Township, there is adequate water service capacity
to accommodate the full 84-unit development, which would need customary
approvals from NJDEP and other external authorities. As noted above, there are
infiltration and inflow issues impacting sewer capacity that must be resolved. It
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appears that the site can be developed consistent with RSIS and all other state
regulations such as those of the NJDEP.


Administrative Entity – The developer must pay for the long-term administration
of the affordable units. It is anticipated that the developer will enter into an
agreement with the Township for the affordable family rental units to be
administered by the Township’s in-house Affordable Housing Office. The
Township will provide long-term administration of the units in accordance with
N.J.A.C. 5:93 et seq. and UHAC per N.J.A.C. 5:80-26.1.



Very-Low/Low/Moderate Income Split – At least half of all the affordable units
developed on the Windsor Associates site must be affordable to low income
households and an odd number of affordable units will always be split in favor of
the low income unit per N.J.A.C. 5:93-2.20 and UHAC. At least 13% of the
affordable units must be affordable to very-low income households at 30% the
regional median income.



Affirmative Marketing – The Township’s in-house Affordable Housing Office will
work with developer Windsor to affirmatively market the units in accordance with
N.J.A.C. 5:93 et seq. and UHAC.



Controls on Affordability – The Township will require at least 30-year affordability
control deed restrictions on the units in accordance with N.J.A.C. 5:93 et seq. and
UHAC.



Bedroom Distribution – The units will be required to be developed in accordance
with the UHAC requirements regarding bedroom breakdown.

Princeton Orchards
Princeton Orchards Associates, LLC (“POA”) is the owner of the real property located on Route
522, Ridge Road and Griggs Drive and designated as Block 31, Lots 30.012 and 35.09 (the
“Property”), consisting of approximately 49 acres, with a 24-acre portion of the Property
developed for 120 two-bedroom apartments, known as “Princeton Orchards”, and the
remaining 25 acres fronting on Route 522 being currently vacant (see site map).
POA filed a builder’s remedy claim. Pursuant to her September 16, 2016 Special Master’s
Report, the Special Master ranked POA as No. 2 and determined “that the site is ‘available,
suitable, developable, and approvable’ in accordance with N.J.A.C. 5:93-1.3, which is secondary to
Judge Wolfson’s criteria.” She also found “the site meets Judge Wolfson’s criteria, including, the
site is more likely to result in actual construction than other projects lower in ranking, has available
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infrastructure, is proximate to goods and services, has regional accessibility, and the property possesses
environmental suitability and compatibility with neighboring land uses.” (see Appendix 29)
The Township and Princeton Orchards Associates, LLC (“POA”) executed a Settlement
Agreement (“Agreement”) on March 19, 2018 (see Appendix 30). Under the Agreement the
Township, the Planning Board and POA have negotiated a resolution of the builder’s remedy
lawsuit with the development of a combined 55-acre tract including the development of a new
multi-family inclusionary family rental project as an expansion of an existing multi-family
rental complex (“Princeton Orchards”) along Ridge Road and the development of commercial
uses along Route 522. There will be the construction of 184 new multi-family apartments with
a 25% affordable housing set-aside resulting in 46 affordable family rental units including ten
(10) very-low income family rental units. The affordable housing production from the new
inclusionary development is to provide the Township with affordable family rental credits to
apply towards the Township’s Third Round affordable housing obligation including the ‘gap’
(1999–2015) and prospective need (2015-2025) Third Round fair share. In addition, the
commercial development will pay a mandatory non-residential development fee pursuant to
N.J.S.A. 40:55D-8.1.
The entire 55-acre tract includes an approximately six (6) acre site known as the ‘Stover Tract’
(Block 31/Lots 35.712 and 35.811) with frontage along Ridge Road.19 The Stover tract is owned
by the Township and is to be transferred to POA per the agreement. The overall 55-acre tract
also includes an approximately 49 acre site (Block 31.00, Lots 30.012 and 35.09) which has an
existing multi-family rental complex developed on 24 of the 49 acres and the 25-acre balance
will be developed as a portion of the new 184-unit inclusionary family rental development on
16 acres and nine (9) acres will be developed for commercial uses. In addition to the 16 acres
noted above, the site of the new 184-unit inclusionary family rental development will also
include the six (6) acres of the Stover Tract for a total of approximately 22 acres.
The new inclusionary family rental development on approximately 22 acres has frontage on
Ridge Road and will have access to Ridge Road through the existing Princeton Orchards
development (see Exhibit 2 - concept sketch prepared by POA’s Architect/Planner Looney
Ricks Kiss). The inclusionary site will also have access to Route 522 through the approximately
9-acre commercial tract owned by POA, which pursuant to the agreement is developed/will be
developed for commercial purposes. As the 9-acre commercial tract has frontage along both
Route 522 and Route 130, this portion of the property is most appropriate for development of
non-residential uses because of the high volume of car and truck traffic on both roads.

19
The Township had previously acquired title to certain property adjoining the existing Princeton Orchards
apartments known as 368 Ridge Road, Dayton, NJ, and designated as Block 31, Lots 35.712 and 35.811,
consisting of approximately 6.04 acres, and commonly referred to as the “Stover Tract”.
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Although the existing Princeton Orchards rental complex and the proposed new inclusionary
family rental development have frontage along Griggs Drive, there will be no vehicular access
to Griggs Drive from either the existing or future residential development. 20
The larger 55-acre tract is bounded by County Route 522 to the north near the intersection with
NJ State Highway Route 130 and commercial uses to the north across Route 522; Griggs Drive
and single-family dwellings to the east which back-up to commercial uses fronting Route 130;
Ridge Road and single-family dwellings to the south; and Summerfield Plaza, multi-family
attached units along Blossom Circle, and single-family dwellings along Larkspur Drive to the
west. The site is located in Planning Area 2 of the 2001 State Plan, the preferred location of
inclusionary development.
The new inclusionary family rental development will be built as an expansion of the existing
120-unit Princeton Orchards family rental complex and all new residents of the 184-unit
inclusionary family rental development will have access to the existing amenities at Princeton
Orchards which include an existing clubhouse, pool, tennis courts, basketball court and
walking path. At least one new play lot will be provided for use by all residents of the existing
and proposed development. Also, a new system of walking paths will be provided including a
walking path to commercial uses at the corner of Ridge and Georges Road and a pedestrian
path to the adjacent Super Stop and Shop grocery store and the other commercial uses at the
Summerfield Plaza.
The Agreement was subject to a Fairness Hearing on May 22, 2018 to determine whether the
terms of the Agreement were fair and reasonable to low and moderate income households.
The Honorable Arthur Bergman, J.S.C., approved the Agreement at the Fairness Hearing, see
attached order (see Appendix 30).
As stated in N.J.A.C. 5:93-5, affordable housing sites shall be available, approvable, developable,
and suitable, as those terms are defined in N.J.A.C. 5:93-1.3, for the production of low- and
moderate-income housing. As stated below, the Princeton Orchard site meets these criteria:


Site Control – The site is available as defined at N.J.A.C. 5:93-1.3. POA has
represented that the site has a clear title and has no encumbrances which would
preclude its development with an inclusionary development. The Township
represents that the portion of the tract known as the ‘Stover Tract’ also has clear

20
The existing Maul Electric business within the nine-acre portion of the commercial tract along Route
522 has vehicular access to Griggs Drive which will remain.
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title and has no encumbrances which would preclude its development with an
inclusionary development.


Site Suitability – The site is suitable and developable as defined at N.J.A.C. 5:93-1.3.
The new inclusionary development is adjacent to compatible land uses such as the
existing multi-family Princeton Orchards apartments and other multi-family
development as well as commercial uses that will provide shopping opportunities
to the residents of the new inclusionary development. Access to the site will be
provided along Ridge Road through the existing Princeton Orchards apartment
complex and to Route 522 through the proposed commercial portion of the tract.
The proposed development is located in Planning Area 2 (Suburban Planning
Area) of the State Plan which is the preferred location for affordable housing, is
located in a DEP-approved Township sewer and water service area and is proposed
to connect to public utilities. According to the 2017 Sanitary Sewer System Capacity
and Flow Study (“2017 Sewer Capacity Study”), prepared by Richard A. Alaimo
Associates, dated April 19, 2018, the site flows into the Route 130 Interceptor which
has capacity for this project (see Exhibit 4). While the 2017 Sewer Capacity Study
did not identify a pro rata project share of infrastructure improvement costs for
this project, the Agreement commits POA to provide for on-site sewer
infrastructure or improvements required for the development at the sole cost and
expense of POA and may require POA to provide a pro rata contribution for any
such sewer improvements that are off-site.
While County, DEP and other outside agency approvals are required, the parties do
not anticipate major issues regarding access to the residential uses. According to
POA’s site suitability analysis, dated August 11, 2016, prepared by Art Bernard,
P.P., “With regard to environmental issues, the site is almost constraint free. There
is a small wetland area near a drainage basin on the existing Princeton Orchards
site. Other than that, there are no wetlands, flooding, stream buffer requirements,
slope issues or historic structures impacted…” As a term to the Agreement, the
parties acknowledge that both the Stover Tract and the undeveloped portions of the
tract require soil remediation to address historic pesticide contamination from
prior use as an orchard. POA shall be solely responsible for all site remediation.
The Agreement also permits a comprehensive storm water management system
for the entire inclusionary development, regardless of internal lot configuration,
and allows all existing impervious cover and associated storm water management
facilities serving the existing Princeton Orchards Apartments to remain and no
additional storm water requirements are required for the existing improvements.
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The site is approvable as defined in COAH’s Second Round rules, N.J.A.C. 5:931.3. The Township and Planning Board have agreed to development regulations
PRD VI (Mixed Development Zone) which are attached to the settlement
agreement and were approved by the Court. The site appears to be in compliance
with RSIS requirements and the parties will cooperate in order to permit POA to
receive outside agency approvals from DEP, the County, etc.


Accessibility – All units at the site must comply with the Barrier Free Subcode at
N.J.A.C. 5:23-7.



Administrative Entity – Pursuant to the Agreement, POA will contract with the
Township’s experienced administrative agent for the administration of the
affordable units and shall have the obligation to pay all costs associated with
properly deed-restricting and the long-term administration of the affordable units
in accordance with N.J.A.C. 5:93, et seq. and UHAC.



Very Low/Low/Moderate Income Split – The Court-approved Agreement requires
the developer to provide 10 very-low income affordable family rental units which is
substantially more than the 13% statutory requirement. 21.7% of the units in the
project will be reserved as very low-income units; at least 28.3% of the units will be
reserved as low-income units; and the balance of 50% of the units may be
moderate-income units with rents set no higher than 60% of the median income
per N.J.A.C. 5:93-2.20 and UHAC.



Affirmative Marketing – POA will contract with the Township as administrative
agent to affirmatively market the units in accordance with N.J.A.C. 5:93 et seq. and
UHAC and pursuant to the Court-approved settlement agreement.



Controls on Affordability – POA will place minimum 30-year affordability control
deed restrictions on the units in accordance with N.J.A.C. 5:93 et seq. and UHAC.



Bedroom Distribution – POA will follow the UHAC requirements in developing
the bedroom breakdown of the affordable units in accordance with N.J.A.C. 5:8026.3(d) and will provide nine (9) one-bedroom units, 27 two-bedroom units, and
ten (10) three-bedroom units.

Regarding unit integration, pursuant to COAH’s regulations at N.J.A.C. 5:93-5.6(f), developers
of inclusionary developments are encouraged to integrate affordable units with market units.
The proposed ordinance indicates that one (1) and three (3) bedroom affordable units will be
integrated into the new proposed housing and the two (2) bedroom units will be dispersed
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within the existing Princeton Orchards buildings. The two-bedroom units located within the
existing Princeton Orchard buildings are required to be renovated prior to being deed restricted
as affordable units such that the units shall be certified to be in sound condition as a result of
an inspection by a licensed building inspector and brought up to code as necessary with
rehabilitation costs to be borne by POA.
Regarding phasing, the proposed ordinance requires affordable units phased with market units
to comply with COAH’s rules. Pursuant to COAH regulations at N.J.A.C. 5:93-5.6(d),
affordable housing units within inclusionary developments shall be built (receive a certificate
of occupancy or a continuing certificate of occupancy for the existing units at Princeton
Orchards) in accordance with the following schedule:
Minimum Percentage of
Affordable Units Completed
0
10
50
75
100

Percentage of Market
Housing Units Completed
25
25 + 1 unit
50
75
90
100

In the Special Master’s Report - Site Suitability Ranking, dated September 2016, prepared by
the Superior Court’s Special Master Christine A. Nazzaro-Cofone, AICP, PP, Ms. Cofone had
raised concerns with the Richardson Fresh Ponds/Princeton Orchards Associates site and
determined that “this site meets Judge Wolfson’s criteria, including, the site is more likely to result in
actual construction than other projects lower in the ranking, has available infrastructure, is proximate
to goods and services, has regional accessibility, and the property possesses environmental suitability
and compatibility with neighboring land uses. The site also meets the secondary COAH’s site
suitability criteria.” The Township’s Settlement Agreement with POA resolves all of the
concerns expressed by the Special Master in her report and otherwise confirms the Special
Master’s earlier findings of site suitability.
POA will be constructing 184 new multi-family apartments with a 25% affordable housing setaside resulting in 46 affordable family rental units. As such, the Township is eligible for credit
for 46 affordable family rental units and will be eligible for up to 46 Third Round rental
bonuses. In addition, the commercial development will pay a mandatory non-residential
development fee pursuant to N.J.S.A. 40:55D-8.1.
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South Brunswick Center
Objector/Intervener South Brunswick Center (SBC) owns approximately 480 acres of vacant
land, primarily zoned Office Research (OR), located at the intersection of Route 1 and
Northumberland Way (see site map). There are approximately 179 acres of uplands and
approximately 301 acres of wetlands and buffers. Of the 179 acres of uplands, approximately
61 acres are suited for retail commercial along Route 1. The remaining 117 acres is available
for development, consisting of irregularly shaped pockets of uplands dispersed throughout the
site ranging from 3 acres to 33 acres in size. The property is improved with a two lane access
road of approximately 8,800 feet extending from the Route 1 and Northumberland Way
intersection to the back of the site. There is also a ±1,544-foot sewer trunk line installed.
SBC filed a Builder’s Remedy lawsuit to develop the remaining 117 acres as an inclusionary
development consisting of 1,850 units and subsequently reduced the total unit yield to 1,800
units as part of its site plan application. The 1,800 units will consist of 1,344 market-rate family
units, 96 market-rate age-restricted units, 336 affordable family units, and 24 affordable agerestricted units. All of the units are to be rental units.
Pursuant to her September 16, 2016 Special Master’s Report, the Special Master ranked SBC
as No. 3 and concluded “the large size of the SBC property and the ability to generate meaningful
affordable housing renders it certainly worthy of serious consideration and high ranking” (see
Appendix 29). Additionally, “the environmental constraints will lend significant ability to buffer
the site, the proximity to goods, services and employment opportunity along Route 1 is certainly
suitable for affordable housing and utility infrastructure is readily available.” However, the Special
Master had some concerns over the proposed residential housing prototype (i.e. rentals,
stacked townhomes, etc.) and indicated they “should be further studied, perhaps with market
analysis.”
Starting in May 2018, Judge Feinberg, the Special Hearing Officer, and the Special Master
presided over seven (7) site plan hearings. The hearing has been put on hold as the Special
Hearing Officer required the retention of a third-party traffic engineer to address the dispute
as to the traffic and roadway concerns of the Township as discussed below.
As stated in N.J.A.C. 5:93-5, affordable housing sites shall be available, approvable, developable,
and suitable, as defined in N.J.A.C. 5:93-1.3, for the production of low and moderate income
housing.
•

Site Control – The applicant has stated that the site has a clear title and no legal
encumbrances which would preclude its development as an affordable housing project.
Developer South Brunswick Center owns the site.
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