DONALD J. SEARS, ESQ.
Township of South Brunswick
540 Ridge Road
P.O. Box 190
Monmouth Junction, NJ 08852
(732) 329-4000 x. 7311
Attorney for Amicus Curiae, Township of South Brunswick

In re Declaratory Judgment Actions
Filed by Various Municipalities, County
of Ocean, Pursuant to the Supreme
Court’s Decision in In Re Adoption of
N.J.A.C. 5:96, 221 N.J. 1 (2015)

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
Docket No.: A-003323-15T1
CIVIL ACTION
On Leave to Appeal from an Order of the
Superior Court, Law Division, Ocean
County
Sat Below:
Hon. Mark A. Troncone, J.S.C.
Hon. Marlene Lynch Ford, A.J.S.C.

BRIEF AND APPENDIX OF AMICUS CURIAE
TOWNSHIP OF SOUTH BRUNSWICK

Of Counsel and on the Brief:
Donald J. Sears, Esq.

TABLE OF CONTENTS
Page
Table of Citations…………………………………………………………………… iii
Preliminary Statement………………………………………………………………

1

Procedural History and
Statement of Facts…………………………………………………………………..

2

Legal Argument
Point I – The Court Should Determine That There Is No Obligation
Arising From The Gap Period Or, In The Alternative, That
Such Obligation Has Been Addressed In The Present Need
Calculation……………………………………………………………
A.
No Obligation Arises from the Gap Period………………..
B.
If There is a Municipal Obligation that Arises
from the Gap Period, that Obligation has been
Addressed in the Present Need Calculation……………….
C.
Imposition of a Gap Period Obligation is
Unduly Punitive and Contrary to the
Supreme Court’s directive…………………………………
Point II – Application of the 1,000 Unit Cap Limitation must be
Done Consistently, in Accordance with the FHA…………………..
A.
History and Intent of the 1,000 unit cap…………………. .
B.
Application of the 1,000 unit cap…………………………
1.Period of Time Covered…………………………………...
2.Credit for Affordable Housing Production
During the Gap Period……………………………………..

7
7

9

10
14
14
19
19
22

Conclusion…………………………………………………………………………. 28
Index to Appendix
Order dated July 31, 2015, from the Middlesex County trial court
Granting temporary immunity

SBa 1-2

Prospective Need Calculations by Municipality, 1999-2025
(prepared by FSHC, July 2015)(excerpt)

SBa 3

Cumulative Prospective Need by Municipality, 1999-2025
(prepared by FSHC, April 2016)(excerpt)

SBa 4

i

Draft preliminary Third Round plan summary for South Brunswick
Dated February 18, 2016

SBa 5-7

Order dated March 9, 2016, from the Middlesex County trial
court dissolving immunity

SBa 8-10

Omnibus Order #5 – Case Management dated April 29, 2015,
from the Monmouth County trial court

SBa 11-17

Order dated May 10, 2015, from the Mercer County trial court
holding proceedings in abeyance

SBa 18-19

Letter dated April 20, 2016, to the Middlesex County trial court
requesting stay of trial pending outcome of Gap issue

SBa 20-21

Order dated April 20, 2016, from the Middlesex County trial
court denying request for stay of trial

SBa 22-23

Order dated April 21, 2016, from the Appellate Division
denying emergent request for stay of trial

SBa 24

Third Round (1999-2025) Fair Share Low and Moderate Income Housing
Obligation Calculation Summary, Township of South Brunswick,
dated April 2016

SBa 25

Legislative History Checklist for N.J.S.A. 52:27D-307

SBa 26-33

Letter dated December 13, 1999 from COAH to Cherry Hill Township

SBa 34-37

Proposed Senate Bill S2254

SBa 38-44

ii

TABLE OF CITATIONS
Cases

Page

Calton Homes v. Council on Affordable Housing, 244 N.J. Super. 438
(App. Div. 1990), certif. den. 127 N.J. 326 (1991)

15, 16, 17, 26

DiProspero v. Penn, 183 N.J. 477 (2005)

20

Fair Share Hous. Ctr., Inc., v. New Jersey State League of Municipalities,
207 N.J. 489 (2011)

20

Hills Dev. Co. v. Tp. of Bernards, 103 N.J. 1 (1986)

21

In Re Adoption of N.J.A.C. 5:96 and 5:97 by N.J. Council
on Affordable Housing, 215 N.J. 578 (2013)

2

In Re Adoption of N.J.A.C. 5:96 and 5:97 by N.J. Council
on Affordable Housing, 221 N.J. 1 (2015)

1, 2, 10, 11, 24

In Re Application of Township of Jackson, 350 N.J. Super.
369 (App. Div. 2002)

17, 18, 22,
23, 26

In Re Declaratory Judgment Actions Filed By Various
Municipalities, County Of Ocean, Pursuant To The
Supreme Court’s Decision In In Re Adoption of N.J.A.C.
5:96, 221 N.J. 1 (2015) (Law Div., unpublished opinion
February 18, 2016)

4

In Re Monroe Township, ___ N.J. Super. ___ (Law Div. 2015)
(decided October 5, 2015; approved for publication
February 12, 2016)

3

So. Burlington Cty. N.A.A.C.P. v. Tp. of Mount Laurel, 92 N.J. 158 (1983)

12, 18

Statutes
N.J.S.A. 52:27D-301, et seq.

8, 16

N.J.S.A. 52:27D-307

26

N.J.S.A. 52:27D-307(a-c)

20

N.J.S.A. 52:27D-307(c)

22
iii

N.J.S.A. 52:27D-307(c)(2)

26

N.J.S.A. 52:27D-307(e)

15, 16, 18,
23, 25

N.J.S.A. 52:27D-314

24

Regulations
N.J.A.C. 5:92-7.1

14, 15

N.J.A.C. 5:93-2.13

22, 25

N.J.A.C. 5:93-2.15

22

N.J.A.C. 5:93-2.16

22

N.J.A.C. 5:93-2.17

22, 25

N.J.A.C. 5:93-3.1(f)

23

N.J.A.C. 5:93-4.1, et seq

26

N.J.A.C. 5:93-14.1

17, 18, 23,
25, 26

Laws
Fair Housing Act

1, 2, 4, 7, 8, 11,
12, 15, 16, 17,
18, 20, 21, 27, 28

Assembly Bill A1489

16

Senate Bill S858

16

Senate Bill S2254

7, 8

Publications
19 N.J.R. 806(a)

14

19 N.J.R. 1431(a)

15

26 N.J.R. 2301

17
iv

PRELIMINARY STATEMENT
Since the New Jersey Supreme Court‘s ruling in In Re Adoption of N.J.A.C. 5:96 and
5:97 by N.J. Council on Affordable Housing, 221 N.J. 1 (2015) (Mount Laurel IV),
municipalities have filed Declaratory Judgment actions in the Superior Court, seeking a
determination of their compliance with the constitutional obligation to provide for opportunities
for the development of low and moderate income housing. Id. at 25-26. One of the critical issues
to be determined in all of these matters is whether and to what extent municipalities have an
obligation to produce affordable housing for the period 1999 – 2015 (referred to as the ―Gap
Period‖). Several trial courts have determined that such an obligation does exist and that
municipalities must satisfy that obligation as part of their Third Round affordable housing plan.
Imposition of a Gap Period obligation, however, is contrary to the plain reading of the
Fair Housing Act (FHA), the Legislative history accompanying amendments to the FHA and the
Prior Round regulations of the Council on Affordable Housing (COAH). It is also contrary to the
specific directive of the Supreme Court in Mount Laurel IV that municipalities not be punished
as a result of COAH‘s failure to act.
Equally important, the trial courts have reached divergent decisions on application of the
1,000 unit cap as it relates to any Gap Period obligation. This has caused confusion as to the law,
treated similarly situated municipalities differently based only upon their location within the
State and results in unfair, disparate standards to be applied to municipalities in determining their
fair share obligations for affordable housing. Such a haphazard approach to the determination of
issues of constitutional dimension should not be permitted to stand.

1

PROCEDURAL HISTORY AND STATEMENT OF FACTS1

The Township of South Brunswick (Township) received First Round (1987-1993)
substantive certification from COAH on August 3, 1987 and Second Round (cumulative 19871999) substantive certification from COAH on February 4, 1998, which was extended by COAH
on January 7, 2004. The Township petitioned for Third Round substantive certification on
December 16, 2005, under COAH‘s original Third Round rules and subsequently filed an
amended Third Round petition for substantive certification on December 31, 2008. (Sears certif.,
para. 3-5).
As a result of the invalidation by the New Jersey Supreme Court of COAH‘s Third
Round regulations in In Re Adoption of N.J.A.C. 5:96 and 5:97 by N.J. Council on Affordable
Housing, 215 N.J. 578 (2013), COAH was directed to adopt revised Third Round regulations.
When it failed to do so, the Supreme Court determined in Mount Laurel IV, supra., that COAH is
not capable of functioning as intended by the FHA, and thus municipalities must submit to
judicial review for a determination of their compliance with the constitutional obligation to
provide for opportunities for the development of low and moderate income housing. Id. at 25-26.
In this regard, municipalities were permitted to file a Declaratory Judgment Action seeking an
Order for temporary immunity from ―builder‘s remedy‖ lawsuits as well as entry of a Judgment
of Compliance and Order of Repose, protecting them from such suits. Id. at 5.
On July 1, 2015, the Township filed a Declaratory Judgment Action in Middlesex County
in compliance with the Court‘s direction in Mount Laurel IV. (Sears certif., para. 6). On July 31,
1

The Procedural History and Statement of Facts are combined for the convenience of the Court since they are
inextricably intertwined.
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2015, the Middlesex County trial court entered various orders granting intervention to certain
interested parties as well as Fair Share Housing Center (FSHC). On that same date, the court
also entered an Order granting an initial five-month period of immunity to the Township, until
December 2, 2015 (SBa 1-2)2. The court further ordered that, ―upon further application of the
Township and on notice to all interested parties, [the Township could seek to] extend the initial
immunity period past December 2, 2015, for such additional time as the court deems warranted
and reasonable.‖ Id.
One of the critical issues to be determined in all pending Mount Laurel matters is whether
and to what extent municipalities have an obligation to produce affordable housing for the period
1999 – 2015 (referred to as the ―Gap Period‖). This is the period of time that has elapsed since
the Second Round ended in 1999. This is distinct from the Present (2015) and Prospective (20152025) periods of the Third Round. In July of 2015, FSHC did not separate the Gap Period from
the Prospective Period, but rather combined them, creating what it called a Prospective Need
Period of 1999-2025. At that time, FSHC asserted that the Township‘s 1999-2025 Prospective
obligation was 2,968 units (SBa 3). By April 2016, however, FSHC had divided the Gap and
Prospective Periods and asserted that the Township was responsible for a Gap obligation of
2,006 units and a Prospective obligation of 1,929 units (SBa 4). Adding an alleged 109 unit
Present Need obligation, this results in an astounding total obligation (before caps) of 4,044 units
for the Township‘s Third Round obligation.
On October 5, 2015, the Middlesex County trial court found that ―the accumulated need
that developed during the Gap Period must be included as a component of a municipality‘s
affordable housing obligation.‖ In Re Monroe Township, ___ N.J. Super. ___ (Law Div. 2015)
2

SBa – Refers to Appendix of Amicus South Brunswick Township.
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(decided October 5, 2015; approved for publication February 12, 2016) (Aa 29-45).3 This ruling
was made without the benefit of any expert reports or testimony, but rather on motion made by
several parties for ―a declaration that their respective fair share numbers should be capped at
1000 units in accordance with the [FHA] and with existing regulations of [COAH].‖ Id.
On December 30, 2015, Econsult Solutions, Inc., (Econsult) issued a report on behalf of a
consortium of 284 New Jersey municipalities (Municipal Consortium) which, among other
things, found that there was no Gap Period obligation (Aa 1153-1338). In a subsequent report
dated February 8, 2016, that specifically addressed this issue, Econsult found that any affordable
housing need that was not already met during the Gap Period would be captured in the
calculation of the Present Need. (Aa 1552-1584). Thus, there is no housing need remaining from
the Gap Period that has not already been addressed.
Despite this expert opinion, and without the benefit of any testimony whatsoever, the
Middlesex County trial court maintained that a failure of any municipality to plan to meet the
Gap Period obligation was deemed to be ―acting in bad faith.‖ Moreover, if any municipality
even attempted to rely upon the expert opinion of Econsult, that in and of itself would be
considered an act of bad faith. Such a municipality would be in jeopardy of having its temporary
immunity revoked, subjecting it to builder‘s remedy lawsuits. (See T8-1 to 15).4
On February 18, 2016, the Ocean County trial court issued a written opinion on the
existence of a Gap Period, finding that
there exists a rational methodology to calculate and determine the
affordable housing need which arose during the ―gap period‖ of 1999 to
2015. The court finds municipalities are constitutionally mandated to
address this obligation. This ―gap period‖ need is to be calculated as a
separate and discrete component of a municipality‘s fair share obligation.
3
4

Aa – Refers to Appendix of Appellant Barnegat Township.
Refers to Transcript of Proceeding before the Middlesex County trial court dated February 19, 2016.
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This component together with a municipality‘s unmet prior round
obligations 1987 to 1999 and its present need and prospective need shall
comprise its ―fair share‖ affordable housing obligation for the third
housing cycle. (Aa 3)
On the same day (February 18, 2016), the Township submitted a draft preliminary plan to
the Middlesex County trial court. The plan presented two alternatives: (1) addressing the
calculated obligation following the Econsult (no Gap Period) conclusions; and (2) addressing the
calculated obligation that included a Gap Period (SBa 5-7). Although the Township‘s draft plan
included a means to address any Gap Period obligation, the Middlesex County trial court
determined that the Township had acted in ―bad faith‖ and thereafter stripped the Township of
temporary immunity (SBa 8-10). The effective date of the ruling was stayed until April 15, 2016
(subsequently extended to May 2, 2016) to give the Township one last opportunity to present a
plan that was satisfactory to the Middlesex County trial court.
On March 9, 2016, Barnegat Township filed a Motion for Leave to Appeal from the
February 18, 2016, order of the Ocean County trial court. The Townships of Millstone,
Middletown, South Brunswick and Colts Neck all subsequently filed Motions for Leave to
participate as Amicus Curiae, as did the Municipal Consortium. The New Jersey Builders‘
Association (NJBA) and FSHC both filed opposition.
On April 15, 2016, the Appellate Division granted Barnegat Township‘s Motion for
Leave to Appeal as well as all Motions to participate as Amicus Curiae (Aa 2155-2160). FSHC
sought emergent relief from these orders in the New Jersey Supreme Court, which denied its
application but directed the Appellate Division to provide for oral argument on or before June
30, 2016 (Aa 2165-2166). Thereafter the Appellate Division issued an accelerated briefing
schedule and calendared the matter for oral argument on June 6, 2016 (Aa 2167).
5

On April 27, 2016, the Ocean County court issued an Order staying all further
proceedings in Declaratory Judgment actions venued in Ocean County pending a resolution of
the Gap Period issues by the Appellate Division (Aa 2169-2170). The Monmouth County and
Mercer County courts followed suit, staying all Declaratory Judgment matters in those counties
pending disposition of the Gap Period issues on appeal (SBa 11-19). The Township sought a stay
of the trial in its Declaratory Judgment action pending in Middlesex County, which was
scheduled to begin on May 2, 2016 (SBa 20-21). That request was denied on April 20, 2016
(SBa 22-23). An emergent application to the Appellate Division seeking a stay of the May 2 trial
date was also denied (SBa 24).
As a result, trial commenced in Middlesex County on May 2, subjecting the Township to
litigation over its affordable housing obligations for the Prior Round (1987-1999), Gap Period
(1999-2015), Present (2015) and Prospective (2015-2025) periods. Its temporary immunity from
builder‘s remedy lawsuits was dissolved on that date as well. Trial has continued on May 3, 4, 5,
9, 10 and 11, and will resume on May 24, 2016 (Sears certif., para. 7-9).
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LEGAL ARGUMENT
POINT I
THIS COURT SHOULD DETERMINE THAT THERE IS NO OBLIGATION ARISING
FROM THE GAP PERIOD OR, IN THE ALTERNATIVE, THAT SUCH OBLIGATION
HAS BEEN ADDRESSED IN THE PRESENT NEED CALCULATION
The Township supports and incorporates herein by reference the arguments set forth in
the Brief filed by Appellant Township of Barnegat dated May 13, 2016, as well as the arguments
set forth in the briefs filed by Amici Townships of Millstone, Middletown and Colts Neck and
the Municipal Consortium. The arguments set forth therein are thorough and legally sound. They
set forth in detail the concerns of not only Barnegat Township but also South Brunswick as well
as every other municipality in the State of New Jersey. As a supplement to those arguments, the
Township herein sets forth additional arguments which highlight the precarious position
municipalities are in given the two trial level opinions rendered on the issue of the Gap Period.
A. No Obligation Arises from the Gap Period
Appellant Barnegat Township‘s brief sets forth in detail how the Ocean County trial court
handled its consideration of the Gap Period issues, pointing out the flaws in the court‘s analysis
and cogently arguing that no obligation arises from the Gap Period. The brief filed by Amicus
Municipal Consortium also presents a convincing legal argument that shows that the Gap Period
obligation imposed by the trial courts is contrary to the FHA and clear public policy. The
Township incorporates herein and relies upon the arguments of both as to why there is no
obligation arising from the Gap Period.
As further evidence of the Legislature‘s clear intent that a municipality‘s affordable
housing obligation consists of only the Present and Prospective Need, and not a Gap Period
obligation, the New Jersey Legislature has proposed for introduction Senate Bill S2254, which
7

clarifies the scope of affordable housing obligations (SBa 38-44). The explanatory statement to
that bill makes abundantly clear the Legislature‘s intent:
Although the ―Fair Housing Act,‖ P.L. 1985, c.222 (C.52:27D-301, et seq.),
clearly states that the State Constitution‘s affordable housing obligation is
comprised of the ―present and prospective need‖ for affordable housing only,
some courts have misunderstood the intent of the Legislature behind the ―Fair
Housing Act,‖ and imposed a retroactive obligation for the so-called gap period.
The purpose of this bill is to eliminate any possible misconception with respect to
the Legislature‘s intent so to ensure that determinations of a municipality‘s fair
share of affordable housing will be based upon the present and prospective need
for affordable housing, as clearly set forth in the ―Fair Housing Act,‖ and that a
fair share obligation will not include retrospective need that may have arisen
during any ―gap period‖ between housing cycles (SBa 42-43).
Thus, the Legislature has taken steps to clarify the issue and make clear that the FHA
does not include a Gap Period obligation. Indeed, the explanatory statement goes on to
state the Legislature‘s concerns over imposing a Gap Period obligation:
While laudable, such a result is contrary to current law, which confines municipal
fair share determinations to present and prospective need for affordable housing,
and would impose an unrealistic and excessive burden upon the residential
communities of our State. Requiring fair share obligations to include the need
developed through a long regulatory gap period would result in an unreasonable
burden, the resolution of which would force municipalities to allow rapid,
unsettling changes to the physical and demographic nature of their communities.
This bill eliminates any possible misconception of what the Legislature intended
the fair share obligation to include so as to preclude the imposition of a fair share
obligation based upon a concept of retrospective need during the gap period (SBa
44).

Without question, if the plain reading of the FHA were not clear enough, proposed Senate Bill
S2254 lays to rest any doubt that a municipality‘s fair share obligation consists only of the
Present and Prospective need. No Gap Period obligation is required or intended by the FHA. As
such, this Court should find that there is no Gap Period obligation that must be satisfied.

8

B. If There is a Municipal Obligation that Arises from the Gap Period, that Obligation has
been Addressed in the Present Need Calculation

Even if it can be said that there is an obligation that arises from the Gap Period, that
obligation has been subsumed within and addressed by the Present Need calculation, and should
not be counted twice. In its report dated February 8, 2016, Econsult made clear that:
The premise of the [Econsult] analysis is that the object is to determine the
Present Need and Prospective Need as accurately as possible. [Econsult]‘s
December 8th expert submission and New Jersey Affordable Housing
Need and Obligation report set forth a consistent analysis as to why the
calculation and addition of housing need emerging from the gap period to
current affordable housing obligations is inappropriate. Those principles,
stated simply, are as follows:






The Prospective Need period covers ten years, is forward-facing,
and relates to affordable housing need attributable to likely
development and growth;
Present Need represents all currently identifiable affordable
housing need, and by design and by definition incorporates all
prior population, household and housing characteristics;
Present Need and Prospective Need comprise all affordable
housing need under the FHA framework. Therefore, no legally
assigned obligation nor identifiable current affordable housing
need arises from the gap period; and
Attempts to calculate housing ―need‖ from that time period based
on the retrospective application of a Prospective Need
methodology do not accurately describe housing need as of today
(Aa 1554).

In other words, Econsult logically concluded that any need that existed for the period 1999-2015
falls into one of two categories:
1) A low and moderate income household that needed affordable housing
during the Gap Period, but has since obtained adequate housing, no
longer represents a ―need‖ that must be counted in the Third Round; or
2) A low and moderate income household that needed affordable housing
during the Gap Period, and has still not obtained adequate housing,
represents a portion of the Present Need component of the Third
Round, and as such, is already counted in that category.
9

Accordingly, any Gap Period obligation that may have existed during 1999-2015, if it still
remains unfulfilled today, is adequately accounted for and factored into the Present Need
component of a municipality‘s Third Round obligation. As such, it should not also be counted as
part of any Gap Period. Conversely, any Gap Period obligation that may have existed during
1999-2015, but has been satisfied as of today, should not be counted at all. As a result, no
separate Gap Period obligation should be calculated or imposed, since it has already been
accounted for in the Present Need.
C. Imposition of a Gap Period Obligation is Unduly Punitive and Contrary to the Supreme
Court‘s directive

It is now well recognized that municipal efforts to obtain substantive certification over
the last 16 years have been frustrated by COAH‘s inability and/or unwillingness to adopt valid
Third Round regulations. As the Supreme Court in Mt. Laurel IV stated:
COAH has had fifteen years to adopt Third Round Rules as it is required
to do in accordance with its statutory mission. It has been under several
orders of the Appellate Division and this Court directing it to adopt Third
Round Rules using a known methodology by specific deadlines. It has not
done so.…….COAH is noncompliant with this Court‘s orders and
underlying September 2013 decision. COAH has failed to respond (1) to
the requirements of the last in the series of judicial orders entered against
it and (2) to its statutory duties that directly affect the fulfillment of
constitutional obligations. Mt. Laurel IV, supra., at 21.

Given the lack of valid Third Round regulations, resulting in the inability of most towns to
obtain substantive certification from COAH through no fault of their own, it would truly be a
punitive exercise to force municipalities to develop in 10 years‘ time what it is alleged they
would have been required to do in 26 years, if only COAH had functioned as it was intended.
This Court should not visit the punishment rightly due COAH upon individual municipalities,
10

many of which sought desperately to meet their constitutional obligation for the Third Round but
were frustrated by COAH‘s failure to act.
In Mt. Laurel IV, the N. J. Supreme Court emphasized that trial courts were to (1) follow
the FHA processes "as closely as possible," and (2) provide municipalities "like treatment to that
which was afforded by the FHA." Mt. Laurel IV, supra., at 6, 27. The Supreme Court‘s goal was
―….to have [trial] courts provide a substitute for the substantive certification process that COAH
would have provided for towns that had sought its protective jurisdiction.‖ Id. at 23-24. Of
paramount importance to the Supreme Court was that ―the process established is not intended to
punish the towns represented before this Court, or those that are not represented but which are
also in a position of unfortunate uncertainty due to COAH‘s failure to maintain the viability of
the administrative remedy.‖ Id. at 31. Thus, in analyzing the issues presented for review, the trial
courts were required to follow the FHA ―as closely as possible,‖ being ever mindful of the
Supreme Court‘s desire not to ―punish‖ municipalities but rather to seek ways in which ―towns
can demonstrate their constitutional compliance.‖ Id. at 31-32. Contrary to this clear mandate,
both the Ocean County and Middlesex County trial courts have departed from the processes set
forth in the FHA and created new obligations for municipalities that were never authorized or
intended.
By recognizing an obligation applicable to the Gap Period, and requiring municipalities
to meet that obligation as part of the Third Round obligation, the trial courts in both Ocean and
Middlesex Counties are violating the clear directive of the Supreme Court — punishing
municipalities for COAH‘s failures. Indeed, in the Township‘s case, the Middlesex County trial
court made abundantly clear that the Township would be punished with a finding of bad faith if
the Township even attempted to rely upon the Econsult conclusion that there was no Gap Period
11

obligation (T8-1 to 15). That punishment was intensified when the trial court stripped the
Township of its immunity, forced a trial to include a Gap Period obligation and permitted
builder‘s remedy suits to be filed. Before any further punitive measures are levied against the
Township or any other municipality, given the clear language in the FHA and COAH
regulations, this Court should find that there is no Gap Period obligation.
If the trial courts‘ determination that a Gap Period obligation exists is allowed to stand,
this will be devastating to the Township and all similarly situated municipalities. During the
course of the Township‘s trial before the Middlesex County court, FSHC presented its expert,
Dr. David Kinsey, who opined that the Township‘s Gap (1999-2015), Present (2015) and
Prospective (2015-2025) Period obligations total 4,044 units (before application of any caps)
(SBa 25). Assuming the 20% cap applies, this would reduce the obligation to 3,209 units. In a
municipal plan that relies solely on inclusionary development to satisfy its obligation, the
municipality would have to provide for 16,045 new units of housing (assuming a presumptive
20% set-aside) over the next 10 years in order to produce 3,209 units of affordable housing.
Such a result would be crushing, and would clearly punish the municipality. The entire
nature and character of the Township would be changed completely. The impact to the
infrastructure would be overwhelming and the strain on already scarce municipal resources
would be too much to bear. Assuming a modest 2-3 people per household, the population of the
municipality would increase exponentially by 32,090 – 48,135 people. No town could possibly
sustain such a drastic change in just 10 years, brought on by unfettered, unreasonable and
uncontrolled growth. The ―radical transformation of a municipality overnight‖ that the Supreme
Court warned against in So. Burlington Cty. N.A.A.C.P. v. Tp. of Mount Laurel, 92 N.J. 158,
219 (1983) (Mt. Laurel II), and the very type of exploding growth that the Legislature and
12

COAH sought to prevent, would become a reality. This court should not sanction such
punishment upon municipalities or the citizens of this State.
Accordingly, this Court should find that there is no affordable housing obligation arising
from the Gap Period. Even if there was such an obligation that accrued during the Gap Period,
the Present Need analysis captures any Gap Period need that remains unfulfilled in the
municipality. As such, the inclusion of an additional Gap Period obligation is unnecessary, and
would result in the ―double counting‖ of units. Inclusion of any additional Gap Period obligation
is also punitive, resulting in the punishment of municipalities that the Supreme Court specifically
directed against.
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POINT II
APPLICATION OF THE 1,000 UNIT CAP LIMITATION MUST BE DONE
CONSISTENTLY, IN ACCORDANCE WITH THE FHA

The Middlesex County trial court performed its analysis of the Gap Period obligation in
the context of reviewing a motion for determination of the applicability of the 1,000 unit cap in
the Third Round. Contrary to the Ocean County trial court, which found that the 1,000 unit cap
applied to the aggregate of the Gap, Present and Prospective periods (See Aa 3), the Middlesex
County trial court found that the 1,000 unit cap applied to discrete, 10 year periods of time.
Since, in the Middlesex County trial court‘s view, the Third Round period encompasses 26 years
(1999 – 2025), this results in three (3) separate ―cap‖ periods, which could subject a municipality
to potentially a 2,600 unit Third Round obligation (See Aa 42). It is clear that this was never
intended.
A. History and Intent of the 1,000 Unit Cap
With the adoption of the First Round regulations, COAH implemented a 1,000 unit cap to
prevent the ―drastic alteration of the established pattern of development‖ in any municipality. On
May 18, 1987, COAH introduced the concept of a 1,000 unit cap when it introduced an
amendment to its First Round regulations, providing:
SUBCHAPTER 7. DRASTIC ALTERATION OF THE ESTABLISHED
PATTERN OF DEVELOPMENT
5:92-7.1. Drastic Alteration
(b)
After receiving the crediting provided in Subchapter 6, Credits,
where a municipality‘s present and prospective fair share exceeds 1,000
low and moderate income housing units, the municipality may adjust its
fair share to 1,000. See 19 N.J.R. 806(a).

14

On July 6, 1987, COAH adopted the 1,000 unit cap regulation. 19 N.J.R. 1431(a). This initial
1,000 unit cap clearly applied to both the Present and Prospective fair share of a municipality.
N.J.A.C. 5:92-7.1.
The Appellate Division subsequently invalidated this portion of the First Round rules,
finding that there was no authority in the FHA for COAH to adopt a blanket 1,000 unit cap for
all municipalities. The Court also found that application of the 1,000 unit cap could lead to a
disparity in the fair share obligation imposed on municipalities within the same region (ie - 1,000
unit cap town not meeting its true fair share when other towns are). Calton Homes v. Council on
Affordable Housing, 244 N.J. Super. 438, 448, 453 (App. Div. 1990), certif. den. 127 N.J. 326
(1991).
In order to resolve the concerns raised by the Court in the Calton Homes decision, the
Legislature amended the FHA, specifically permitting the 1,000 unit cap. Thus, the FHA was
amended to read:
No municipality shall be required to address a fair share of housing units
affordable to households with a gross household income of less than 80%
of the median gross household income beyond 1,000 units within ten years
from the grant of substantive certification, unless it is demonstrated,
following objection by an interested party and an evidentiary hearing,
based upon the facts and circumstances of the affected municipality that it
is likely that the municipality through its zoning powers could create a
realistic opportunity for more than 1,000 low and moderate income units
within that ten-year period. For the purposes of this section, the facts and
circumstances which shall determine whether a municipality's fair share
shall exceed 1,000 units, as provided above, shall be a finding that the
municipality has issued more than 5,000 certificates of occupancy for
residential units in the ten-year period preceding the petition for
substantive certification in connection with which the objection was filed.
N.J.S.A. 52:27D-307(e).
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When considering the adoption of this amendment to the FHA, the New Jersey Senate and
Assembly both made abundantly clear the intent and purpose of the legislation in the Statements
accompanying Senate Bill S858 and Assembly Bill A1489. Both indicated that:
This bill relieves certain municipalities of the burden of addressing a fair
share allocation of affordable housing that exceeds 1,000 units.
Experience with the compliance mechanisms established by the ―Fair
Housing Act,‖ P.L. 1985, c.222 (C. 52:27D-301, et seq.) demonstrates that
the act places considerable planning and financial burdens upon
municipalities and requires them to zone lands that will not result in the
creation of additional affordable housing because the market cannot
reasonably absorb all the housing needed to produce the additional
affordable housing. The Council on Affordable Housing sought to avoid
the imposition of onerous burdens on municipalities by adopting a
regulation capping the fair share of each municipality at 1,000. The courts
declared the regulation illegal because it imposed a cap that was not based
upon the facts and circumstances of the municipality. This bill seeks to
establish a cap directly related to the facts and circumstances of the
municipality.
Explanatory Statement to Senate Bill S858, introduced May 18, 1992 and
adopted October 19, 1992; See also Explanatory Statement to Senate Bill
S858 (Assembly Bill A1489), introduced November 23, 1992 and adopted
December 14, 1992 (SBa 26-33).
Without question, the Legislature made the clear policy decision to limit a municipality‘s
obligation to no more than 1,000 units. The only exception allowed by the Legislature was
articulated in the FHA, which allowed for an obligation of more than 1,000 units only upon ―a
finding that the municipality has issued more than 5,000 certificates of occupancy for residential
units in the ten-year period preceding the petition for substantive certification in connection with
which the objection was filed.‖ N.J.S.A. 52:27D-307(e). Thus the Legislature fully addressed the
concerns raised in Calton Homes by amending the FHA to specifically permit a 1,000 unit cap,
but also create a means to review its application and require more than 1,000 units if it was found
that a municipality could create a realistic opportunity for more units, based upon its
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development history over the prior 10 years. In Re Application of the Township of Jackson, 350
N.J. Super. 369, 373-374 (App. Div. 2002).
This amendment also resolved the disparity problems identified in the Calton Homes
case. Based upon the ―facts and circumstances‖ of development over the prior 10 years, if it is
found that a municipality cannot create a realistic opportunity for more than 1,000 units, it
should not be required to do so in the first place. As such, the 1,000 unit cap merely reflects the
reality of the circumstances within that municipality and adjusts the obligation to a realistic
number. On the other hand, if the prior 10 year development history demonstrates that a
municipality can create a realistic opportunity for more than 1,000 units, COAH (and now the
court) can require it to do more – consistent with what the municipality is able to reasonably
accommodate. In either case, the municipality will be required to do no more and no less than its
fair share, based upon the amount of affordable housing that can realistically and reasonably be
created within its borders.
After amendment of the FHA, the Second Round regulations were adopted by COAH on
May 10, 1994. 26 N.J.R. 2301. In language that tracks the FHA almost verbatim, the 1,000 unit
cap implemented in the Second Round regulations stated:
No municipality shall be required to address a fair share beyond 1,000
units within six years from the grant of substantive certification, unless it
is demonstrated, following an objection and an evidentiary hearing, based
upon the facts and circumstances of the affected municipality that it is
likely that the municipality through its zoning powers could create a
realistic opportunity for more than 1,000 low and moderate income units
within the six year period. The facts and circumstances which shall
determine whether a municipality‘s fair share shall exceed 1,000 units
shall be a finding that the municipality has issued more than 5,000
certificates of occupancy for residential units in the six year period
preceding the petition for substantive certification. N.J.A.C. 5:93-14.1.
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Thus, both the Legislature in the FHA, and COAH through its Second Round adopted regulatory
scheme, recognized that no municipality can or should be required to provide for more than
1,000 low and moderate income units during the compliance period following the grant of
substantive certification, unless a specific showing is made that it can accommodate such a large
obligation. Under the regulations, that period of time was initially 6 years however this was
subsequently amended to coincide with the adopted changes to the FHA, which established that
period of time as 10 years (See Aa 35).
The Middlesex County trial court‘s interpretation that the 1,000 unit cap applies to
consecutive 10 year periods is clearly contrary to its intent and plain meaning. The statute, its
legislative history and the regulation granting municipalities a 1,000 unit cap all agree that the
time period for applying the 1,000 unit cap is to be measured ―from the grant of substantive
certification.‖ N.J.S.A. 52:27D-307(e); N.J.A.C. 5:93-14.1. Clearly the Legislature and COAH
made the policy decision that a municipality‘s approved, certified plan would be limited to no
more than 1,000 units over the subsequent 10 year period. Implementing such a cap was
designed to prevent the imposition of an unrealistic, unachievable and impractical obligation
upon a municipality.
Indeed, the 1,000 unit cap in the FHA and in the COAH regulations directly addresses the
Supreme Court‘s concern in Mt. Laurel II that a judicially-imposed remedy to affordable housing
could result in the ―construction of lower income housing in such quantity as would radically
transform the municipality overnight.‖ Id. at 219. Since the Mt. Laurel doctrine was never
intended to ―sweep away all land use restrictions or leave our open spaces and natural resources
prey to speculators,‖ id., the Court encouraged the Legislature to adopt legislative remedies,
which it did in the form of the FHA. See In Re Jackson, supra., at 372-373.
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During the course of considering the issue of the Gap Period and the applicability of the
1,000 unit cap, the Middlesex County trial court was presented with a letter dated December 13,
1999, from the then Executive Director of COAH, Shirley M. Bishop, to the Hon. Susan Bass
Levin, Mayor of Cherry Hill Township at the time. In it, COAH explained its interpretation of
the 1,000 unit limitation (SBa 34-37). As is clear from the letter, COAH‘s position was that the
1,000 unit cap ―applies during the six-year delivery period for affordable housing subsequent to
certification, not to the calculation period.‖ (emphasis in original). The letter referred Mayor
Bass Levin to an excerpt from COAH‘s expert report, which was attached to the letter. COAH‘s
expert, Dr. Robert W. Burchell, consultant to COAH, explained that:
The concept behind the 1,000-unit cap is that delivery of more than 1,000
units of combined present and prospective affordable housing need during
a six-year period would be injurious to a community, radically changing
its economic composition. It is intended that the 1,000-unit cap will apply
during a six-year delivery period, not a twelve-year calculation period.
The current delivery period for all obligations is 1993 to 1999. During
that period, regardless of the scale of numbers calculated, the maximum
affordable housing need to be addressed in a community cannot exceed
1,000 units. (emphasis in original). Id.
Without question, the Legislature and COAH both intended to limit a municipality‘s cumulative
obligation to 1,000 units, to be produced over the 10 year period after substantive certification is
granted.
B. Application of the 1,000 Unit Cap
1) Period of Time Covered:
By recognizing a Gap Period, and requiring municipalities to satisfy a Gap Period
obligation, both the Ocean County and Middlesex County trial courts have subjected
municipalities to an obligation that covers not the next 10 years, but rather the next 10 years plus
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the prior 16 years, for a total of 26 years. The Ocean County trial court‘s opinion aggregates all
obligations from the Gap, Present and Prospective periods, and then applies the 1,000 unit cap
(See Aa 3) (a ruling which, at least in this respect, is consistent with the FHA). FSHC‘s expert,
Dr. Kinsey, agreed with this approach in July 2015, when he capped the Township‘s 2,968
cumulative 1999-2025 obligation at 1,000 units (See SBa 3). Contrary to this, however, the
Middlesex County trial court radically departs from the FHA and applies three separate 10-year
―cap periods,‖ potentially resulting in a 2,600 unit cap (See Aa 42). This subjects municipalities
in different counties to two very different standards for determining their affordable housing
obligations. Such wide disparity is contrary to the FHA, which seeks to bring uniformity to
establishing each municipality‘s affordable housing obligation. See N.J.S.A. 52:27D-307(a-c).
The two trial court opinions also differ dramatically as to how to deal with any excess
obligation that is above the 1,000 unit cap. The Ocean County trial court would eliminate any
excess obligation above the cap (See Aa 27), while the Middlesex County trial court does not
eliminate the excess. Rather, the excess is carried forward into subsequent ten year periods (See
Aa 43-44). Nothing in the FHA requires the reallocation or deferral of the difference between the
uncapped obligation and the obligation capped at 1,000 units. Although the Legislature has
amended the FHA many times, it has never required the reallocation or deferral of this excess.
Similarly, COAH‘s Second Round regulations call for neither deferral nor reallocation of any
amount that exceeds the 1,000 unit cap.
Courts cannot ―insert an ‗additional qualification‘ into a clearly written statute when ‗the
Legislature pointedly omitted‘‖ doing so. Fair Share Hous. Ctr., Inc., v. New Jersey State
League of Municipalities, 207 N.J. 489, 502-03 (2011)(quoting DiProspero v. Penn, 183 N.J.
477, 492 (2005)). Furthermore, COAH has never even proposed rules that call for the deferral or
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reallocation of any amount above 1,000. In this regard, our laws call for great deference to an
agency‘s interpretation of legislation it is charged with implementing. See Hills Dev. Co. v. Tp.
of Bernards, 103 N.J. 1, 24 (1986)(Mount Laurel III)(wherein the Supreme Court discusses
―particularly strong deference owed to the Legislature relative to this extraordinary
legislation‖). Simply put, there is no support in any statute or regulation to reallocate or defer the
excess to some point beyond the 10 year compliance period. Such an interpretation defeats the
entire purpose of the 1,000 unit cap and strips a municipality of any protection from uncontrolled
growth that the cap was intended to provide. Since both the Legislature and COAH have never
reallocated or deferred excess units above 1,000, it was error for the Middlesex County court to
substitute its judgment for that of these bodies. This Court should take this opportunity to correct
that error.
Without question, the Ocean County trial court and the Middlesex County trial court treat
the Gap Period and application of the 1,000 unit cap very differently. Although the Middlesex
County trial court establishes a ―cap,‖ the carry-forward provision of the court‘s decision takes
the cap away. This is clearly contrary to the plain reading of the FHA and COAH‘s regulations,
which unambiguously state that municipalities are entitled to a cap of 1,000 total units for ten
years, beginning on the date of substantive certification. The ten year calculation period was
never intended to begin on the date the Third Round began, and applied in successive ten year
increments in an attempt to recapture prior years, but rather, it was clearly intended to begin on
the date when substantive certification is granted. The Middlesex County trial court‘s
application of the 1,000 unit cap is not authorized by the Legislative or regulatory scheme. Thus,
it is contrary to the FHA and without basis.
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It is apparent that the Ocean County and Middlesex County trial courts have reached
divergent, conflicting conclusions on application of the 1,000 unit cap to the Gap Period. This
leads to confusing and unpredictable results for municipalities, dependent entirely upon where
they happen to be located. This is completely contrary to one of the main purposes of the FHA,
which was specifically intended to provide for ―a comprehensive planning and implementation
response to [the] constitutional obligation‖ for affordable housing. N.J.S.A. 52:27D-302(c). This
Court must address this confusing issue and resolve the conflicting opinions of these two trial
level courts.
2) Credit for Affordable Housing Production During the Gap Period:
A second but equally important issue related to the 1,000 unit cap during the Gap Period
deals with how credits for Third Round activity should be applied. In prior rounds, ―COAH
interpreted the 1,000 unit cap as applying to calculated, not pre-credited need.‖ In Re Jackson,
supra., at 374. According to COAH‘s Second Round regulations, ―pre-credited need‖ is defined
at N.J.A.C. 5:93-2.13 as the municipality‘s total need plus prior-cycle prospective need, plus
demolitions, minus filtering, minus residential conversions, minus spontaneous rehabilitation.
Once the ―pre-credited need‖ is calculated, N.J.A.C. 5:93-2.17 describes how the ―calculated
need‖ is determined. Pursuant to this portion of the regulations, ―calculated need‖ equals ―precredited need‖ minus the reduction permitted for affordable housing activities undertaken as part
of the Prior Rounds (as certified by COAH or court settlement plan), including a reduction for
units zoned for or transferred, whether or not the units have been constructed. The reduction also
includes rental bonuses. In addition, prior cycle credits and application of the twenty-percent cap
rule (N.J.A.C. 5:93-2.15 and -2.16 respectively) are deducted from the ―pre-credited need.‖ The
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resulting figure is the ―calculated need.‖ It is this ―calculated need‖ that constitutes the
municipality‘s ―fair share number.‖ See In Re Jackson, supra., at 375-376.
In arriving at this conclusion, both COAH and the court in In Re Jackson, supra., were
analyzing application of credits based upon affordable housing activity that was done to address
a Prior Round obligation. Thus, when calculating Jackson‘s fair share obligation, its cumulative
twelve-year obligation was calculated, which was then reduced by activity that created housing
as part of its First Round Plan. It was that activity that was deducted from the ―pre-credited
need‖ to arrive at the ―calculated need.‖
In the Third Round, at least some municipalities (including South Brunswick) fully
satisfied their Prior Round fair share obligation and then made significant strides toward
satisfying the future, unknown Third Round obligation. COAH contemplated this very situation
in its Second Round rules, providing that ―a credit and/or a reduction in excess of the municipal
pre-credited need shall be applied on a one for one basis or as a rental bonus credit against its
future housing obligation.‖ N.J.A.C. 5:93-3.1(f). As such, the Second Round regulations already
require that housing activity in excess of a municipality‘s ―pre-credited‖ (First and Second
Round) need would be applied to reduce the municipality‘s future (Third Round, or ―calculated‖)
need. The trial courts have failed to apply the same process. In doing so, they have disregarded
the clear and unambiguous language of N.J.S.A. 52:27D-307(e) as well as N.J.A.C. 5:93-14.1,
and treated Third Round housing activity as Prior Round housing activity.
Treating housing activity completed in satisfaction of an as yet unknown Third Round
obligation as Prior Round housing activity results in an unfair application of the 1,000 unit cap
law. Municipalities that took the initiative and proactively created affordable housing toward an
unknown Third Round obligation are being punished since they effectively lose these credits if
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Third Round activity is lumped together with First and Second Round activity during the
calculation process. The unfairness of this procedure becomes evident when it is realized that,
pursuant to N.J.S.A. 52:27D-314, no municipality had any obligation whatsoever to implement
any portion of its Third Round Plan until it received formal Substantive Certification from
COAH. If the Township had done nothing, and had not produced any affordable housing units
toward its Third Round obligation, the Township still would be eligible for application of the
1,000 unit cap, and its fair share obligation for the Third Round would be capped at 1,000 units.
The Township, however, took its constitutional obligations seriously and made great strides
toward satisfying its Third Round obligation by actually producing/approving units of affordable
housing toward the Third Round. Deducting these Third Round credits from the ―pre-credited
need,‖ rather than from the ―calculated need,‖ results in a loss of all of these efforts by the
Township to satisfy its constitutional obligation. This is a travesty, and punishes a municipality
that took significant steps to meet its constitutional obligation, despite the 16 year turmoil of
COAH‘s inactivity and inability to function. It would truly punish a municipality for trying to
fulfill its obligation, while a municipality that had done absolutely nothing, would be in the exact
same position going forward.
The Supreme Court clearly instructed trial courts that they are not to ―punish‖
municipalities, but rather seek ways in which ―towns can demonstrate their constitutional
compliance,‖ Mt. Laurel IV, supra., at 31-32. Although First and Second Round housing activity
should be deducted from a municipality‘s ―pre-credited need‖ pursuant to the Second Round
Rules, this Court should determine that housing activity that has occurred since 1999 should not
be deducted from the ―pre-credited need‖ but rather the ―calculated need‖ (i.e., fair share
obligation).
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Therefore, the process that should be followed in applying the 1,000 unit cap in the
unique circumstances municipalities find themselves in regarding the protracted Third Round is
as follows:
DETERMINE FAIR SHARE
1)
Calculate ―pre-credited need‖ as per N.J.A.C. 5:93-2.13 (which
includes all components of the fair share calculation, including Prior
Round need from the First and Second Round, Gap (if this Court finds
such an obligation exists), Present and Prospective need for the entire
Third Round).
2)
Subtract from the ―pre-credited need‖ all reductions permitted by
the Second Round Rules (including all units/credits produced/received by
a municipality to address the First and Second Round (Prior Round) need).
3)
The resulting number equals the ―calculated need‖ pursuant to
N.J.A.C. 5:93-2.17 (Third Round fair share).

1,000 UNIT CAP ANALYSIS
4)
If the Third Round fair share amount is greater than 1,000 units,
the municipality is entitled to the 1,000 unit cap pursuant to N.J.S.A.
52:27D-307(e) and N.J.A.C. 5:93-14.1. This results in a Third Round fair
share obligation of 1,000 units.
5)
If there is an objection by an interested party to application of the
1,000 unit cap, the trial court must hold an evidentiary hearing as to
whether it is likely that the municipality, through its zoning powers and
based upon the facts and circumstances of the affected municipality, could
create a realistic opportunity for more than 1,000 units within the next tenyear period. This shall be determined by an analysis of how many
residential Certificates of Occupancy (C.O.‘s) were issued in the ten-year
period immediately preceding the municipality‘s application for
declaratory judgment.
If Less Than 5,000 C.O.‘S
6)
If it is determined by the court that the municipality issued less
than 5,000 residential C.O.‘s over the preceding ten years, by the plain
language of the statute and regulation, the municipality cannot create a
realistic opportunity for more than 1,000 units in the next ten years. As
such, the 1,000 unit cap remains since, if there is no realistic opportunity
for more than 1,000 units over the next ten years, the municipality should
never have been required to do more in the first place. In this regard, the
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1,000 unit cap merely reflects the reality of the ―facts and circumstances‖
within that municipality and adjusts the obligation to a realistic number.
If More Than 5,000 C.O.‘S
7)
If the municipality has issued more than 5,000 residential C.O.‘s in
the preceding ten years, the municipality can create a realistic opportunity
for more than 1,000 units in the next ten years. Under these
circumstances, pursuant to the statute and regulation, a municipality that
otherwise would have been subject to the 1,000 unit cap can be required to
create more than 1,000 units over the next ten years, since there is a
realistic opportunity to do so based upon the criteria set forth in the statute
and regulation.
Determining Amount In Excess Of 1,000
8)
In the event it is found that the municipality can create a realistic
opportunity for more than 1,000 units over the next ten years, the court
must then analyze the specific conditions within the municipality,
performing an adjustment based upon the factors set forth in N.J.SA.
52:27D-307 (c) (2) as well as N.J.A.C. 5:93-4.1, et seq. Based upon this
analysis, the court can exercise its discretion to require additional units,
above the 1,000 unit cap, in order to reflect the realistic opportunity for
housing within the municipality.
9)
Whether the municipality remains subject to the 1,000 unit cap or
is required to provide for more than 1,000 units, the court‘s analysis
should be designed to determine the realistic opportunity for creating
affordable housing within the individual municipality. This will result in
both a realistic and reasonable fair share obligation.
SUBTRACT THIRD ROUND HOUSING ACTIVITY
10)
Once the Third Round fair share obligation has been adjusted
based upon the 1,000 unit cap analysis, activity that has been completed
toward satisfying the municipality‘s Third Round obligation is deducted
from the Third Round fair share obligation, resulting in a net remaining
obligation for the remainder of the Third Round.
The above outlined procedure is consistent with the Court‘s holding in In Re Jackson,
supra., in that it deducts ―Prior Round‖ (First and Second Round) activity prior to application of
the 1,000 unit cap; resolves the disparity and dilution concerns expressed in Calton Homes,
supra.; is consistent with the requirements of N.J.S.A. 52:27D-307 and N.J.A.C. 5:93-14.1; and
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successfully balances the competing interests of providing affordable housing without drastic
alterations to a municipality.
Accordingly, if this Court should find that a Gap Period obligation exists that must be
satisfied as part of a municipality‘s fair share obligation, the FHA requires that the 1,000 unit cap
be applied over the entirety of the Gap (1999-2015), Present (2015) and Prospective (2015-2025)
periods to limit a municipality‘s obligation to 1,000 units. Any other application would be clearly
contrary to the plain reading and intent of the FHA. Moreover, any affordable housing produced
since 1999 should be credited to the municipality after application of the 1,000 unit cap and not
before application of the cap.
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CONCLUSION
For the foregoing reasons, it is respectfully requested that this Court determine that there
is no Gap Period obligation that must be satisfied by municipalities in the Third Round. Such a
result is consistent with the plain meaning of the FHA and COAH‘s Prior Round regulations, as
well as the Legislative and Judicial intent behind implementation of the 1,000 unit cap. In the
alternative, if this Court determines that there is an obligation that arises from the Gap Period,
this Court should find that any such obligation that remains unsatisfied has been addressed in the
Present Need calculation, and should not be counted twice. Finally, in either case, this Court
should find that the appropriate application of the 1,000 unit cap requires that the Gap, Present
and Prospective obligations be totaled and then capped at 1,000, and that any credits for
affordable housing activity since 1999 be deducted after application of the 1,000 unit cap.

Respectfully Submitted,

TOWNSHIP OF SOUTH BRUNSWICK

Date: May 23, 2016

By:_____________________________
Donald J. Sears, Esq.
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